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A the Harvard Law School in the late 
sixties things were going pretty com- 
fortably. That great triumvirate, Parker, 
Parsons and Washburn, were still the in- 
structors. One of them lectured for a couple 
of hours every day. The list of text-books 
they covered each half-year — some twenty- 
five or thirty in each course — was rather ap- 
palling to a conscientious student who tried 
to read them all. Very few tried, and fewer 
succeeded. The lectures were quite enough. 
Such of the students as attended them and 
did not read a newspaper meanwhile might 
hear in a pleasant, informal way the rule of 
law on almost any given point. Such of 
them as attended, or at any rate paid their 
term-bills, for eighteen months, received the 
LL. B. as a sort of reward of constancy. 
To an occasionally expressed doubt of the 
actual legal ability represented by such a 
degree the answer was ready: ‘‘Can’t you take 
the word of a gentleman that he has learned 
the law?”’ To the same effect was the weight 
of authority and respectable antiquity. 
There had been no advance since the sapient 
Dr. Johnson, a hundred years before, ob- 
served, ‘‘that academical honors, or any 
others, should be conferred with exact pro- 
portion to merit, is more than human judg- 
ment or human integrity have given reason 
to expect. Perhaps degrees in universities 
cannot be better adjusted by any general 
rule than by the length of time passed in the 
public profession of learning.” 1 What 
matter if to the bulk of the legal profession 
these ‘‘graduates’”” were known as “Law 
School Pills’? What matter if the number 


1 A Journey to the Western Islands of Scotland, 
Pp: 24. 
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of students, though fluctuating, had long 
averaged about one hundred and forty only? 
What if many of them were mere raw boys, 
with no college or other proper training for 
their work? What if the grotesque remains 
of the law library were little more than an 
open quarry whence any visitor might pur- 
loin any volume he chose — provided he 
could find it? What if the new president’s 


first visit to Dane Hall in 1869 was a nine 


days’ wonder, almost anintrusion? Did not 

the fame of Story, Kent, and Greenleaf still 

give the School a national reputation? Had 

not Parsons also, and Washburn, made bril- 

liant names as writers of text-books — those” 
foundations of all law? Were not the lean 

years of the School during the war safely 

passed? Allin all, things were going pretty 

comfortably. 

But comfortable days are fleeting, even 
in a law school. At the end of the decade 
Parsons, graceful lecturer, polished littera- 
teur, full of years and honors, resigned. 
The chair founded forty years before by old 
Nathan Dane, whose desire for ‘‘the scien- 
tific study of the law’’ had been so well 
forgotten, now stood vacant. What distin- 
guished jurist could worthily fill it? Curi- 
osity battled with astonishment when it was 
announced that on Jan. 6, 1870, the Corpora- 
tion of the University, at the instance of 
President Eliot, had appointed Christopher C. 
Langdell Dane Professor of Law. 

Who was he? Few could remember even 
the name. A searching of old college cata- 
logues revealed it among the undergraduates 
in the sophomore class of 1848 and the 
junior class of 1849. Also he appeared to 
have been for three successive years, 1851—- 
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54, in the senior class of the Law School and 
its librarian. He had not received the A. B., 
but an LL. B in 1853. He was unknown to 
the Boston bar, though it was understood he 
had practised in New York City. He had 
held no public station. He had made few 
friends in Cambridge. And he had pub- 
lished no text-books ! 

His mates in the class which entered 
Phillips Exeter in 1845, however, could tell 
of him. He was then a robust lad of eighteen. 
His home was in the low one-storied house of 
a small farm on the poorest soil of the town 
of New Boston, just west of Manchester, New 
Hampshire. From his father, John Lang- 
dell, he could trace through three generations 
of hard times on that farm back to a great- 
grandfather who came to Beverly, Massa- 
chusetts, from the old country, bringing with 
him a bride from Londonderry. His mother, 
Lydia Beard, was of the canny, hardy Scotch- 
Irish stock that bred our best New England 
plood. Young Christopher, one of a small 
family, had smaller advantages. He got what 
early local schooling he could and entered 
Exeter rather older than most. He was a 
typical farmer’s boy, bashful, awkward, 
sturdy, but already wearing strong spec- 
tacles. Plainly too he was very poor. He 
lived with two chums in the humblest room 
to be found. He swept the Academy floors, 
and like Jared Sparks before him he rang the 
Academy bell. He obtained help from a 
scholarship, or “‘went on the foundation.”’ 
The masters liked him, for when the spirit of 
mischief was abroad he stood for the honor 
and good name of the school. So did the 
boys, for he had a keen sense of fun and a 
big, rousing laugh. He was elected a mem- 
ber of the famous old literary and debating 
society, the Golden Branch. Though a hard 
student he was not a brilliant one. He pos- 
sessed, as he afterwards said of himself, ‘‘the 
virtues of a slow mind.”” Yet in three years 
he had not only fitted for college but antici- 
pated the studies of freshman year. 

Entering Harvard, therefore, as a ‘‘fresh 
soph,” with studious habits, bad eyesight, 





and slender means, he was little known in 
the class of ’51. Green, its marshal when 
it took part in the great parade to celebrate 
the ‘‘turning on” of Cochituate water in 
Boston, noticed Langdell’s absence from 
the march, and next day took him to task. 
‘“‘I preferred to study,” was the simple re- 
ply. A few, older than their years, appre- 
ciated his intellectual gifts and his per- 
sonality, so charming when once his reserve 
was broken through. They used to engage 
him in long expositions and discussions, 
memorable in after years. For the most 
part, however, he lived alone, perfecting his 
reasoning powers as quietly and as patiently 
as the diamond-cutter perfects one by one 
the facets on the gem that, completed, will 
dazzle the world. 

He did not return for his senior year nor 
for graduation, being compelled to replenish 
his resources by a year of teaching. Already 
he had decided to study law, and again he 
had anticipated the elementary work; for 
in November, 1851, he entered the Law 
School in the senior class. Parker, Parsons, 
and Greenleaf, then all recent appointees, were 
his professors. Again he worked his own 
way. He obtained the position of student 
librarian by virtue of which he lodged in one 
of the small rooms on the upper floor of 
Dane Hall. He assisted Parsons to collect 
the material for his great work on contracts. 
Did he then plan, we may wonder, a greater 
work on contracts, by himself? Could he have 
foreseen that he should one day take the chair 
of his instructor? Was it from pondering the 
wish of the founder of that chair that he 
became convinced that the law is a science? 

That was the conviction, at all events, that 
gradually took possession of the shy young 
law student — the pivot on which a whole 
system of legal instruction was later to be 
swung aside into limbo. To his cronies he 
would dilate on this conviction with all the 
strength and fascination of his budding 
powers. Law was a science —a branch of 
human reasoning co-ordinated, arranged, 
and systematized — not a kind of mental 
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handicraft. Only as a science did it deserve 
a place in the curriculum of a university, as 
had always been recognized on the conti- 
nent; and only as a science could it be prop- 
erly taught. At least one of his listeners has 
told how, standing before the fireplace at 
dusk, young Langdell would expound the 
scientific basis of law, totally forgetting in 
his intellectual enthusiasm the frugal bowl 
of bread and milk he had prepared for his 
physical supper. His little clique of admirers 
told each other that here wasa genius. And 
for once a little clique of admirers was right. 
He took his LL. B. in 1853, but continued 
another year at the School, a sort of graduate 
student and assistant to Parsons. Still he 
lived in the library by day, and still by night 
his lamp burned till near the dawning. He 
was indeed “‘ seeking thefountains”’ of thelaw. 
He browsed among the reports as a hungry 
colt browses among the clover. The year- 
books in particular enthralled him. A fellow- 
student in the library recalls his sudden fer- 
vent ejaculation, smiting his knee, “If I had 
only lived in the days of the Plantagenets!”’ 
In 1854 he received the usual honorary 
A. M., and having saved enough for a start 
into practice, he determined to enter the 
field in New York City. But the sensitive, 
spectacled student found at the very outset 
of court work that the acutest legal mind, 
unsupported by practical legal experience, 
is no match for the tricks of the legal sharper. 
A quick succession of discomfitures from 
such gentry was too much for his pride. He 
flatly and finally withdrew from the court- 
house and gave himself up to office work and 
research. Constantly in the law library he 
there made the acquaintance of members 
of the bar, who. though acknowledged 
leaders, were not quite at home on various 
theoretic or historic points they happened 
to stand in need of. Quickly they recog- 
nized his profound acquaintance with the 
reports, his unerring application of legal 
principles and his almost startling foresight. 
As quickly they began to employ him for 
the preparation of briefs, opinions and plead- 





ings. He worked largely for the Hon. 
Charles O’Connor. He was unheard of by 
the rank and file of the bar, but when the 
triumphant advance of opposing counsel 
was turned to a rout by a sudden pitfall in 
the pleadings or an unexpected ambush in 
the argument, the well-informed would 
mutter, ‘‘D—n it, Langdell’s at the bottom 
of this somewhere!”’ 

Later he formed a partnership, largely for 
commercial law, with William Stanley and 
Addison Brown, afterwards United States 
District Judge, with counsel of Hon. Edwards 
Pierrepont, afterward attorney-general of 
the United States and minister to England. 
Langdell was only the modest, quiet student, 
always in his office, always at work, living 
frugally, and outside his immediate profes- 
sional circle unknown. 

But when the Dane professorship at Har- 
vard became vacant the great head of the 
University, who had known and appreciated 
Langdell in undergraduate days, sought him 
out for the chair. Himself a scientific man, 
he was ready to subscribe to the proposition 
that the law is a science. He accepted, too, 
the corrollaries — that law must be studied 
from the original sources, namely, the re- 
ports, and must be taught by men who liave 
so studied it, irrespective of their practice 
of it — as geology is better studied on the 
hillside than in the parlor, and better taught 
by a geologist than by a stone-mason. 

So Langdell came to teach at the Law 
School as a king comes into his own. His 
first term, the spring term of 1870, was not 
memorable. He lectured on Partnership 
and on Negotiable Paper. But he was 
busily collecting his cases on contracts, and 
in the autumn had the first advance sheets 
ready for his course. Their publication, 


‘and an inkling of what they implied, fell 


on the legal community like a bolt from the 
blue. Teach law by cases? Preposterous; 
also unheard-of! Some folks might practice 
law that way; no one could teach it! Be- 
sides, it would never do to bring the methods 
of the office into the lecture room. More- 
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over, the cases were obscured by countless 
extraneous facts and confusing details. The 
law, pure and undefiled, was not in them. 
Now Co. Litt., or Justinian, if you liked. . . 

Simultaneously with the publication of 
“Cases on Contracts’’ two other bombs fell 
into the ranks of the old guard. The 
scientific man at the head of the University 
put this scientific man at the head of the 
Law School, creating for him the position 
of dean! And both these scientific men, 
exact investigators, proposed that the attain- 
ments of all students should be exactly 
investigated before being certified by a 
degree! The prospectus of the school for 
1870-71 contained for the first time the 
strangely disquieting announcement that 
*‘examinations, of a thorough and searching 
character’’ would be -held at the close of 
that year. ‘Each instructor,” further said 
the prospectus, ‘‘will adopt such mode of 
teaching the subjects of which he has charge 
as in his judgment will best advance the 
pupil in his course.’’ Thus was the new 
system officially baptized and received into 
the university fold. 

The day came for its first trial. The class 
gathered in the old amphitheatre of Dane 
Hall —the one lecture room of the School — 
and opened their strange new pamphlets, re- 
ports bereft of their only useful part, the 
head-notes! The lecturer opened his. 

“Mr. Fox, will you state the facts in the 
case of Payne v. Cave?”’ 

Mr. Fox did his best with the facts of the 
case. 

“Mr. Rawle, will you give the plaintiff’s 
argument ?”’ 

Mr. Rawle gave what he could of the 
plaintiff’s argument. 

“Mr. Adams, do you agree with that?” 

And the case-system of teaching law had 
begun. 

Consider the man’s courage. What would 
be said to-day if some obscure lawyer from 
a distant city, without even his college 
degree, should arrive at the school and to its 
Mistinguished staff say in effect, ‘Your 





teaching is all, wrong — inefficient, second 
hand, obsolete. I have a new method that 
in the course of a generation or so will put 
your lectures about on a par with those of 
the University of Pekin!’”’ Moreover, a 
change of instruction at the Harvard Law 
School to-day would be backed with 
ample funds, aided with every modern 
device, received with the open mind of the 
truth-seeker, and tried by a phenomenally 
able corps of teachers on a picked body of 
students whose intellectual average prob- 
ably exceeds that of any other body of 
students in the world. Langdell had none 
of these advantages. He was experimenting 
in darkness absolute save for his own mental 
illumination. He had no prestige, no assis- 
tants, no precedents, the slenderest of appa- 
ratus, and for the most part an unpromising 
corpus vile. He was the David facing a 
complaeent Goliath of unshaken legal tradi- 
tion reinforced by social and literary preju- 
dice. His attempts were met with the open 
hostility, if not of the other instructors, cer- 
tainly of the bulk of the students. His first 


} lectures were followed by. impromptu in- 


dignation meetings. —‘‘What do we care 
whether Myers agrees with the case, or what 
Fessenden thinks of the dissenting opinion? 
What we want to know is: What’s the Law?” 

Did the new lecturer himself know the 
law? He apparently tcok back in one lec- 
ture what he had said in the last. Young 
Warner, a keen logician (and one of the first 
converts to the new system) cornered him 
squarely one day, amidst a hurricane of 
derisive clapping and stamping. Would 
it be believed, ‘“‘the old crank”’ went back 
to the same point next day and worked it 
out all over again! Most of the class could 
see nothing in his system but mental con- 
fusion and social humiliation. They began 
to drop away fast. 

A little group, the ablest men of the class 
(most of the names have been mentioned 
above), — ‘‘Kit’s freshmen’’ they were 
dubbed — discerned there was something 
here better than the text-book lectures, 
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and stuck to the ship. They were finding 
out how the law was made, and the reasons 
for it, and how it was applied in actual prac- 
tice. The lecturer was working it out for 
himself with them. Every step of the 
reasoning was scrutinized and tested and 
re-examined till proved right or wrong. The 
law was being taught as a science, not as a 
rag-bag of rules and exceptions. In the 
happy phrase of Professor Gray, the lan- 
guage of the law was being taught, not from 
the artificial grammar, but from the natural 
translation. The rest of the class were 
apparently hoping for a quick arrival of the 
millennium, when ‘the law,” being fully 
“‘known,”’ there would be no need of cases 
in the courts to decide it. 

Then came the new and dreadful ordeal of 
the examinations. Better than pages of 
description, the questions on the papers 
show: the difference between the systems. 
The old professors called wholly for defini- 


tions and rules :—‘‘ When and by what statute 
were lands made alienable in England after 
the conquest ?’’— “‘What is the difference 


between an action of trespass and an action 
of trespass upon the case?”” The new Dean 
presented actual problems for solution: — 
“If A contract with B to serve him one year 
at so much per month, and at the end of six 
months’ service he dies, will his representa- 
tives be entitled to recover against B for the 
six months’ service; and if so, how much and 
upon what principle?’’ — ‘If a debtor tender 
to his creditor the amount of the debt on the 
day it becomes due, and the creditor refuse 
to receive it, and afterwards sue the debtor, 
how should the latter defend himself?”’ 
Dismay filled the School. What chance 
now of learning what the law was? The 
number of students began to diminish. 
Undeterred, Langdell took his next step in 
the development of the system, and carried 
the appointment of one of its earliest gradu- 
ates, J. B. Ames, LL. B, 1872, as Assistant 
Professor of Law, in 1873. Here truly was 
fresh fuel! How was a young man, without 
the least practical experience, to teach the 





law? Dark predictions were in the air. 
Lawyers of high rank and unquestioned dis- 
cernment said openly that the School was 
being ruined. A large and prosperous school 
was opened in Boston, its instructors chosen 
from the ablest practitioners of the day, with 
the avowed purpose of continuing the old, 
safe-and-sane text-book method. Professor 
Washburn, a man of great reputation and 
influence, universally beloved, resigned in 
1876 — the last survivor of the old corps. 
Keenly as Langdell’s nature suffered under 
each new blast of discouragement his invin- 
cible perseverance, which alone had carried 
him through his student days, carried him 
through these as well. Sensitive but un- 
deviating as the compass-needle amidst 
impending shipwreck, he went straight for- 
ward. He knew he was on the right track. 
And a few others knew it, among them the 
illustrious band of new teachers he had 
gathered around him. The brave, sagacious 
president of the University knew it, and 
steadfastly upheld the hands of this new 
prophet. The case system, far from being 
abandoned, was improved and extended. 
For a time, recent graduates of the School 
had been employed as private tutors to tide 
over the laggards from the old channels to 
the new. The prospectus for 1878 an- 
nounced that the regular course would there- 
after require three full years. The library, 
meantime, as the source of all:law, was 
jealously fostered. A skilled and enthusi- 
astic librarian had already been appointed. 
Langdell himself, like Story of old time, 
deposited his own rare collections there. 
The administration of the School became a 
marvel of economy, foresight, and judgment. 
Not in vain had its Dean early learned the 
lessons of thrift and method. The average 
ability of the student body was vastly in- 
creased by the requirement that either a 
college degree or a special examination 
should be necessary for entrance. The 
graduates of the new system began to take 
high rank in the profession, as their numbers 
grew and time gave them opportunity. 
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Through the generosity of Edwin Austin, 
the second father of the school, a stately and 
commodious building arose to receive its 
growing numbers. The staff of instructors 
was augmented — men of the highest attain- 
ments, who refined upon the system to a 
point undreamed of. Case book after case 
book appeared, not mere manuals of sailing 
directions for the voyager on the ocean of 
the law, but the buoys and beacons them- 
selves, by which he may pick his way 
through the tortuous channels to a definite 
anchorage. 

The case system, at first a local matter, 
assumed national and even international 
legal importance. The reviews teemed with 
articles attacking and defending it. Law 
schools based upon it arose throughout the 
country. It was advocated by zealous sup- 
porters among the bar and the universities 
of England. Its enthusiastic graduates, at a 
memorable gathering in 1886, organized the 
Harvard Law School Association. The Har- 
vard Law Review, its “official organ,’’ came 
to the front rank among legal periodicals. 
The School, in spite of a constantly rising 
standard has alreadv completely outgrown 
its new quarters. And long before the founder 
of the system retired, in 1900, from active 
participation in it, it stood an assured, ap- 
proved success. 

Prof. Langdell’s failing sight prevented 
him from much extension of his own teach- 
ing work. The courses on contracts and on 
sales, based on his ‘‘Selection of Cases’”’ for 
each, published during the first years of his 
connection with the School, he entrusted 
later to other members of the faculty. The 
subject of equity — jurisdiction, pleading, 
and practice — had a special fascination for 
his profoundly analytical and logical mind. 
He continued to give two courses, based on 
his ‘‘Cases in Equity Pleading” and ‘‘Sum- 
mary of Equity Pleading,” till the close of 
his work. His “Brief Survey of Equity 
Jurisdiction,” published the year before his 
death, perhaps comes nearer the ideal of a 
scientific legal work than any other. His 





last contribution to the Law Review was 
published only a few months before his 
death — an article on Dicey’s ‘“‘Law and 
Public Opinion.” This kindly and judicious 
criticism, actually involving great labor, 
called forth from the distinguished jurist the 
warmest expressions of appreciation. Lang- 
dell’s legal style indeed was admirable, 
comprehensive yet condensed, minute yet 
clear, vital and characteristic as the spoken 
word. 

His private life was as serene as the steps 
of his own logic. He was a regular attend- 
ant at Old Christ Church, hard by the school, 
and had a steady, unobtrusive interest in 
parish affairs. His tastes were simple and 
fine. He was singularly free from cant and 
catchwords. He was a keen judge of men. 
His friends once made were always kept. 
For them was reserved the play of his de- 
lightful wit and the affection of his tender 
almost feminine nature. He was devotedly 
fond of children. He enjoyed the society 
of ladies, though never a ‘‘ladies’ man.” 
September 22, 1880, he married Margaret 
Ellen Huson, the beautiful and _ spirited 
daughter of a deceased clergyman, at Cold- 
water, Michigan. He first met her while she 
and her mother were visiting in Cambridge 
the previous year. Mrs. Huson made her 
home with them, and a more lovely and 
tranquil household would be far to seek. 

It may be doubted, indeed, whether his 
last years were not his happiest. Though 
the light of the body was failing him, the 
brilliancy of his wonderful mind seemed only 
to increase. Always full of intellectual 
interests he now had leisure to speculate on 
the deepest legal questions and systematize 
them to his satisfaction. True friends 
cheered him. Ardent admirers sat at his 
feet. The University heaped its honors upon 
him. His A. B. had long ago been given 
him, as of the class of 1851. He was simul- 
taneously honored with the LL. D. by both 
Harvard and Beloit. He was created 
emeritus professor upon his retirement in 


1900. Three years later the Langdell Pro- 
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fessorship of Law was endowed — the only 
chair named from a member of the Univer- 
sity while still living. The new building of 
the school now rising is already named Lang- 
dell Hall. 

And quietly as he had lived he passed 





away, his great work done, and Harvard 
lost one of the most potent and picturesque 
leaders of its history. 


Boston, Mass., July, 1906. 
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A PHILADELPHIA LAWYER IN. THE LONDON COURTS 


IN THREE PARTS, ILLUSTRATED BY THE AUTHOR 


By Tuomas LEAMING 


PART I 


CTORS on a holiday go to the theatre. 

The London bus driver, when he gets a 

day off, will pay his fare to see another fellow 

drive. So, an American lawyer on his 

holiday abroad is apt to gravitate to the 

London Law Courts and there be tempted 

to investigate the almost unknown life of 
his English brethren. 

Professional life in England is highly 
specialized and governed by many peculiar 
customs and an elaborate etiquette. An 
outsider can hardly hope to master the sub- 
ject. He can only record his observations. 


THE Law Courts. 


Leaving the busy Strand at Temple Bar 
and entering the Law Courts Building one 
plunges into that vast establishment where 
the disputes of millions of British subjects 
are settled by law, for here the whole King- 
dom begins and ends its legal battles — 
except some cases tried on circuit and those 
minor matters which go to the County 
Courts or the very few which reach the 
House of Lords. 

The visitor, strolling through the lofty 
gothic hall and ascending one of the stair- 
cases, finds himself in a long vaulted corri- 
dor—sombre and quiet —which runs 
around the building. There are no idle 
crowds and no smoking, but, curiously 
enough, frequent refreshments bars occupy 
corners where drink as well as food is dis- 
pensed by vivacious barmaids. Here and 
there a uniformed officer guards a curtained 
door, through which may be had a glimpse 
of a court room, but no sound escapes, for 
there is a second glass door and curtains. 
Groups of litigants and witnesses await 
their turns, or emerge with flushed faces 
and discuss their recent experiences before 





returning to the roar of London. Barristers 
pace up and down in wig and gown, or re- 
tire to a window seat for consultation with 
the solicitor retaining them. 

A mere sight-seer, having thus visited 
the Courts, passes on, but as the adminis- 
tration of law, from the Lord Chancellor 
to the ‘“‘bobby,” is the thing best done in 
England and commands the admiration and 
imitation of the world, the courts deserve 
more than a casual visit. 

Passing one of the officers and the double 
curtained doors, one enters a rather small 
court room, quite lofty, with gray stone 
walls paneled in oak, subdued in color and 
well lighted from above. 

The judge’s bewigged head, as he sits 
behind his desk, is about twelve feet from 
the floor. At his left stands the witness at 
the same level, having reached the witness- 
box by a little stairway. At the judge’s 
right are the jury, seated in a box of either 
two rows of six or three rows of four, the 
back row being nearly on a level with the 
judge. In front of the judge, but so much 
lower as to be obliged to stand on his chair 
to whisper to his lordship, sits his ‘‘asso- 
ciate,” in wig and gown, whom we would 
designate as Clerk of the Court. 

In front of the Associate, at the floor level, 
is the ‘‘solicitor’s well,’ where sit on the 
front row of benches the solicitors, in street 
dress — usually in frock coats, and cartying 
top hats and little satchels of papers — with 
their backs to the barristers, requiring a some- 
what awkward turning for consultation. 

Then come the barristers — all in wig and 
gown — seated on wooden benches, each 
row with a narrow desk constituting the 
back of the seat in front, for the benches 
slope steeply. The desks are supplied with 
ink wells and the inevitable quill pen. The 
barristers keep their places until their cases 
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are reached and try them from the same 
seats, so that there is always a considerable 
professional audience. The public have 
little accommodation — usually a _ few 
benches back of the barristers and a gallery. 


A Jury TRIAL 


At a jury trial the solicitor, whose client 
is the plaintiff or defendant, sits on the 
front bench in the solicitor’s well. He has 
prepared the case and knows its ins and 
outs, as well as the personal peculiarities of 
the parties and witnesses who will be called. 
But he is unable to take any part in the 
trial and can only communicate an occa- 
sional suggestion to the bewigged barristers 
he has retained, by craning his head back- 
ward to the leader behind him. This leader 
is a newcomer into the case. He is a 
K. C. (King’s Counsel) who was retained by 
the solicitor upon payment of a guinea fol- 
lowed by a large ‘‘ agreed fee.’’ He leaves 
the ‘‘opening of the pleadings”’ to the junior 
immediately behind him again. This junior 
has handed over the preparation to his 
‘“‘devil”’ who is seated beside him. 

Thus the four men engaged on a side, in- 
stead of being grouped around counsel 
table, as they are in America, are seated, 
one in front of the other, at different levels, 
rendering impossible a general consulta- 
tion upon some unexpected situation sud- 
denly arising. Two men engaged in the 
case who know much about it have no 
voice in it, for the devil is necessarily as 
mum as the solicitor, nor does his name 
even appear in the report of the trial. How 
this comes about requires some acquain- 
tance with the definitions of the fields of 
activity of the barristers and solicitors en- 
gaged in the cause. 


BARRISTERS AND SOLICITORS 


The line which separates solicitcrs from 
the Bar — the barristers — is difficult for an 
American to fully appreciate, for in his 





country it does not exist. The solicitor 
or attorney is the family or corporation 
man of law business. To him the party 
contemplating litigation must first go. The 
solicitor guides his conduct by advice in the 
preliminary stages, or, occasionally, retains 
a barrister for an opinion upon a concrete 
question of law. The solicitor conducts all 
the negotiations or threats which usually 
precede a lawsuit. If compromise is im- 
possible he brings suit and retains a junior 
barrister; the amount of the fee being stated 
on the back of the brief and the brief con- 
sisting of a written narrative of the contro- 
versy, with copies of all papers and ccrre- 
spondence — in short the facts of the case 
prepared. It is engrossed or typewritten 
on large sized paper with very broad mar- 
gins for notes and is folded once only and 
lengthwise so as to make a packet fifteen 
by four inches. 

The junior barrister usually has a ‘‘ devil,” 
and generally the same one, if he is making 
over £1000 a year. The devil is also a bar- 
rister, a young one in wig and gown, who 
serves without compensation and without 
fame — for his name does not appear — 
often for from five to seven years. He 
studies the case, sees the witnesses, looks up 
the law, and generally masters all the details, 
so as to supply the junior with ammunition. 

Before the trial the junior has one or 
more ‘“‘conferences’’ (all paid for at so 
many guineas) with the solicitor, occasionally 
even sees the party he is to represent, and, 
more rarely, an important witness or two. 
The devil sometimes is present, although 
his existence is in general decorously con- 
cealed from the solicitor. 

If the solicitor, or the litigating party, 
grows nervous, or hears of the other side’s 
having taken in more distinguished counsel, 
the solicitor retains a K. C. as leader. Then 
a “consultation” ensues at the leaders’ 
chambers between leader, junior, solicitor, 
and, sometimes, devil. 

At the trial the junior merely ‘“‘opens the 
pleadings”’ by stating, in the fewest possi- 
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ble words, what the case is about — that 
it is an action for’ breach of promise of mar- 
riage between Smith and Jones, or to re- 
cover upon an insurance policy for a loss 
by fire — and resumes his seat. Then the 
leader —the great K. C.—really opens 
the case, at much length and with more 
detail and argument than would be good 
form in an American Court. He states his 
side’s contention with particularity, reads 


make the closing speech to the jury. In 
this way a busy leader may have several 
trials going on at once. 

The junior then proceeds to examine the 
witnesses with the help of an occasional 
whispered suggestion from the solicitor who 
is more than ever isolated by the depart- 
ure of the leader. And the devil is proud 
when the junior audibly refers to him for 
some detail. 





CORRIDOR, LONDON COURTS 


documents and 
which have to be proved unless their au- 
thenticity is disputed, which the solicitors 
have long ago threshed out between them- 
selves) and even indicates the position of the 
other side while arguing its fallacy. Having 
done this, he lets the junior call the wit- 
nesses — more often he leaves the court 
room to take the same part in another case, 
and returns only to cross-examine an im- 
portant witness for the other side, or to 


correspondence (none of | 





If the leader is absent, which frequently 
happens, notwithstanding his fee has been 
paid, the junior takes his place —as no 
case is deferred by reason of counsel’s ab- 
sence — while the solicitor grumbles and 
more devolves upon the devil. 

Occasionally, indeed, both leader and 
junior may be elsewhere and then is the 
glorious opportunity of the poor devil who 
hungers for such accident; for he may open 
and examine and cross-examine, and, if 
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neither his junior or his august leader ap- 
pear, he may even close to the jury. The 
solicitor will be white with rage and chagrin, 
wondering how he shall explain to the liti- 
gant the absence of the counsel whose fees 
he has paid, but the devil may win and 
so please the solicitor that next time he 
may himself be briefed as junior. This is 
one of the things he has read of in the lives 
of the Lord Chancellors. 

The devil is in no sense an employee or 
personal associate of the junior — which 
might look like partnership, a thing so ab- 
horrent as not to be permitted. On thecon- 
trary, he often has hisown chambers and may 
always himself at any time be retained as a 
junior, in which event his business takes 
precedence of his duties as a devil. He then 
describes himself as being ‘‘on his own.”’ 

Therefore a solicitor’s clients are the 
actual litigants while a barrister’s are ex- 
clusively solicitors. They are not his col- 
leagues. When he speaks of his clients, 
he means solicitors only. He can never be 
consulted nor retained by the litigants 
themselves. He never goés beyond his 
dingy chambers in the Inns of Court, where, 
guarded by his faithful clerk, he either 
wearily waits for solicitors with their briefs 
and fees, or, more likely, gives it up and goes 
fishing, shooting, or hunting. And this 
furnishes the market for the alluring pla- 
cards one sees in the Inns of Court; ‘‘ Name 
up and letters forwarded for £5 per annum.” 
But if success awaits him, then there lies 
before him great pecuniary rewards, fame, 
and perhaps a judgeship, or possibly an 
attorney-generalship, both of which, unlike 
their prototypes in America, mean very 
high compensation, to say nothing of the 
honor and usually accompanying title. 
Ordinary judges are paid £5000, the Lords 
of Appeal £6000, the Chief Justice £8000, 
and the Lord Chancellor £10,000. The 
Solicitor General’s salary is {6000 with 
fees amounting to about £4000, while the 
Attorney General has a salary of £7000 
and fees of about £6000. 





The solicitor, on the contrary, is a busi- 
ness man, not thinking of fame nor worry- 
ing because he cannot become Attorney 
General or a Judge. His mind is intent 
upon the pounds, shillings, and pence of his 
calling. He may seek business, which the 
barrister cannot do. He is something of a 
banker and often a promoter. Some solicit- 
ors, especially at Liverpool, are admiralty 
men, others are adepts in corporation or- 
ganization and litigation and there are many 
other specialties; some are of the highest 
grade — particularly those employed by 
big companies or by families with large 
estates. The great solicitors of London are 
capital lawyers, have enormous businesses, 
requiring a staff like a modern bank, 
and enjoy handsome incomes, besides being 
men of much importance. Other solicitors 
are of a much lower class and seek business 
of a more or less disreputable character by 
devious methods. All, however, are edu- 
cated as lawyers, have passed strict exam- 
inations, and are amenable to a severe dis- 
cipline for questionable practices. 

Sclicitors often becomes barristers — 
sometimes eminent ones, for they have had 
an opportunity to study other barristers’ 
methods and have acquired a knowledge 
of affairs. Of course they must first retire 
as solicitors and enter one of the Inns for 
study. The late Lord Chief Justice of 
England began his career as an Irish 
Solicitor. And it is quite usual, as part of the 
training of a young barrister, to put him in 
a solicitor’s office for a year. 

But the old, broad lines persist; gentle- 
men’s sons enter the Army, Navy, Church, 
or Bar —i.e., become barristers — and this 
does not include becoming solicitors. 

It would be a mistake, however, to con- 
clude that the Bar is an aristocratic body. 
On the contrary, some of its greatest orna- 
ments are self-made inen of the humblest 
origin. The best names of England are to 
be found, side by side, with quite unknown 
ones, and with East Indians, South Africans, 
Hebrews, Dutchmen, and what not — all on 
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an equality. It is a republic where brains 
and character count. And, as an evidence 
of this catholicity, the fact may be noted 
that an eminent member of one of the Inns, 
who has for some years been in active 
practice as a barrister, is an American 
citizen. 


THE CHANCERY AND ComMMoN-LAw Bars 


The Bar is divided into two great hemi- 
spheres — the Common-law and Chancery 
Bars — for a barrister does not try both 
kinds of cases as in America. The solicitor 
knows whether he has a law or equity 
case in hand and takes it to the appropriate 
barrister. Common-law barristers have 
their chambers chiefly in the Temple, chan- 
cery men in Lincoln’s Inn, and the two 
kinds of barristers know little of, and seem 
even to have a kind of contempt for, each 
other. So, a common-law barrister passes 
his life in jury trials and appeals; whereas 
a chancery man knows nothing but courts 
of Equity, unless he follows a will case into 
a jury trial as colleague of a common-law 
man to determine an issue of devisavit vel 
non. And there are further specializations 
— although the division is not so marked 
into probate, divorce —or admiralty men. 
Then, too, there is what is known as the 
Parliamentary Bar, practising entirely be- 
fore Parliamentary committees, boards, and 
commissions. It is curious, however, that 
in England no apparent distinction exists 
between criminal and civil practice, and 
common-law barristers take ordinary civil 
cases and criminal ones indiscriminately. 

At the Chancery Bar there is another 
peculiar subdivision. Having reached a 
certain degree of success a barrister may 
“take his seat’’ in a particular court by 
appointment as a ‘‘Leader’’ and can then 
never go into another, except as a ‘‘Special,”’ 
which will be referred to presently. At 
any law stationer’s one can buy for three- 
pence a list of the leaders in the six 


Chancery Courts, varying in number from 
four to eight and aggregating twenty-eight 





and if a solicitor wants a leader for his 
junior he must retain one of the limited 
list available in the particular court. 
Hence these gentlemen sit like boys in school 
at their desks and try the cases in which 
they have been retained as they are reached 
in rotation. 

But even to a leader at the Chancery 
Bar, one more step is possible, which he 
may take or not as he pleases, and that is: 
he may ‘go special.”” This means that he 
surrenders his seat as a leader in a particu- 
lar court and is open to accept retainers in 
any Chancery Court; but his retainer must 
be at least fifty guineas or multiples of that 
sum, besides the regular brief fee, and his 
subsequent fees in like proportions. The 
printed list also shows the names of these 
‘“‘Specials,’’ at present only four in number. 
The last list of leaders and specials reads 
as in the table on page opposite. 

A common-law man, likewise, may “take 
silk” z.e., become a K. C. or King’s Counsel, 
which is done voluntarily by the barrister 
applying to the Lord Chancellor who grants 
the distinction. The phrase is derived 
from the fact that the K. C.’s gown is made 
of silk instead of stuff or cotton. It has 
also a broad collar, whereas the stuff gown 
is suspended from shoulder to shoulder. 

Whether or not to become a leader or to 
“take silk’ (t.e., to become a K. C.) is a 
critical question in any successful chancery 
or common-law barrister’s career. As a 
junior he has acquired a paying practice. 
His fee is always two thirds that of the 
leader. He has also a comfortable chamber 
practice in giving opinions, drawing plead- 
ings, etc., but all this must be abandoned 
— because the etiquette of the Bar does not 
permit a leader or K. C. to do a junior’s 
work — and abandoned for the fitful fancy 
of solicitors when searching for a winner in 
an important cause. Thus some men have 
taken silk to their sorrow, and many strong 
men remain juniors all their lives trying 
cases with leaders much younger than 
themselves. 
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A LIST OF HIS MAJESTY’S COUNSEL 
USUALLY PRACTICING IN THE CHANCERY DIVISION OF THE HIGH COURT OF JUSTICE 


The following counsel are not attached to any court and require a special fee:— 
Mr. WarmMincton | Mr. NevittE | Mr. Harpane!? | Mr. Levert 


Counsel who have attached themselves to particular Courts arranged in the order in 
which they are entitled to move: 





























| | 
Mr. Justice Kekewich, | Date of | Mr. Justice Farwell, | Date of Mr. Justice Buckley, | Date of 
Chancery Court 1 | Appoint-| Lord Chancellor’s Court | A ppoint- Chancery Court 2 Appoint- 
| ment | ment | ment 
Mr. P. O. Lawrence | 1896 | Mr. Bramwell Davis . | 1895 | Mr. Birrell’. . . 1894 
Mr. J. Mulligan Be fee. ae | 1897 Mr, J. G. Butcher . {| 1897 | Mr. Astbury' .. 1895 
| | Tg00 Mr. W.H. Upjohn. | 1897 | Mr. Buckmaster. 1902 
Mr. Dudley Stewart-Smith. | 1902 Mr. C.E.E. Jenkins. | 1897 
| Date of | 
Mr. Justice Warmington | Appoint- 
| ment 
Mr. Latham . | 1886 
Mr. Alexander 1892 
Mr. Henry Terrell | 1897 
Mr. A. W. Rowden . 1899 
Mr. R. F. Norton | 1900 
Mr. T. H. Carson | 1901 
Mr. George Cave | 1904 
Mr. Justice Joyce, Date of Mr. Justice Swinfen Eady, Date of 
Chancery Court 3 Appointment Chancery Court 4 | Appointment 
oe 1898 | Mr. Vernon Smith. . . .. . 1894 
ee oe I kl 1899 | Mr. Eve ee ee 1895 
ee. B. YOu 1900 mer. Ww. 0. Mewes. 2. wl ls 1896 
Mr. W. F. Hamilton’. . . . . 1900 | Mr. E.C. MacNaughton... 1897 
| Mr. i. 8, Toequae .. =. =. 1899 
A 1900 





Note. — Counsel attached to the above Courts usually also practise before the Judge to whom the Companies 
Winding-up matters are attached. 
Printed and Published by 
THE SoLiciTors’ Law STATIONERY SOCIETY, LIMITED, 22 Chancery Lane, W. C., and 29 Walbrook, E. C. 
Chancery forms of all kinds kept in stock. 
Copyright, Entered at Stationer’s Hall. Price Threepence. 
Hilary Sittings, 1905 


1 Nore BY THE AUTHOR. — Since this was issued (a new issue being expected when the long looked for “ new 
silks” shall be announced) the writer understands that the following changes have taken place: Mr. Haldane and 
Mr. Birrell, having become Cabinet Ministers, are not practicing; Mr, Astbury has “ gone special”; Mr. Hamilton 
has moved to Mr, Justice Buckley’s Court. 








They tell this story in London —a certain | ticulars. The barrister renewed his inquiry 


Scotch law reporter (recently dead), noted 
for his shrewd good judgment, having been 
consulted by a barrister whether to “apply,” 
—i.e., ‘apply for silk’ — advised him in 
the negative but declined to go into par- 


more than once, finally demanding the 
Scot’s reason for his advice. The latter 
reluctantly explained that the barrister 
had a good living practice which he would be 
foolish to abandon. Being further pressed, 
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he finally said: ‘‘In many years’ observa- 
tion of the Bar I have learned that success 
is only possible with one or more of three 
qualifications, viz.: a commanding person, 
a fine voice, or great ability, and I rate their 
importance in the order named. Now, with 
your wretched physique, penny trumpet 
voice, and mediocre capacity, I think you 
would surely starve to death.’’ The bar- 
rister did not ‘“‘apply,”’ but never spoke to 
the Scotchman again. 

The anecdote illustrates the crucial na- 
ture of the step taken by any barrister, 
either on the common-law or equity side, 
in taking silk or ‘going special.’’ And even 
if these steps be taken with success, yet 
there are waves of popularity affecting a 
leader’s vogue. Solicitors get vague no- 
tions that the sun of a given K. C. is rising 
or setting —that the judges are looking 
at him more kindly or less so. Wherefore 
leaders and K.C.’s may sometimes be seen 
on the front row with few briefs, who were 
overwhelmed with business a few years 
since. 

A successful K. C. leads a strenuous life, 
as may well be appreciated if he be so good 
as to take his American friend about with 
him in his daily work, seating him with the 
barristers while he is actually engaged. One 
very eminent K. C. who is also in Parlia- 


ment, rises in term time at 4 A.M., and reads 
his briefs for the day’s work until 9, when 
he breakfasts and drives to chambers. 
Slipping on wig and gown at chambers and 
crossing the Strand, or arraying himself in 
the robing room of the Law Courts, he enters 
court, at 10.30, takes part in the trial or 
argument of various cases until 4 o’clock — 
and often has two or three going on at once, 
requiring him to step from court to court to 
open, cross-examine, or close, relying upon 
the juniors and solicitors in each case to 
keep it going and tell him the situation 
when he enters to take a hand. From 4 
to 6.30 he has consultation at his chambers 
at intervals of fifteen minutes, after which 
he drives to the House of Commons, where 
he sits until dinner time arrives at 8.30. If 
there is an important debate on, he returns 
to the House but tries to retire by midnight 
for four hours’ sleep. Naturally the long 
vacation alone makes such a life possible for 
even the strongest man. 


PHILADELPHIA, Pa., June,1906. 


The author’s notes upon trials and appeals, 
with some information as to how legal business 
comes and what are its rewards, with remarks as 
to the cohesion of the profession, etc., must be re- 
served for the two following numbers. — EpiTor. 
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THE LAWYER 


By SHEARON BONNER 


Or all the men by whom mankind are blest, 

Methinks an honest lawyer is the best. 

Whether he’s counsel, or as judge he sit, 

He’s man’s best friend all men of sense admit; 

He’s bulwark of our glorious government, 

And for humanity’s good makes argument. 

Whenever quarrels come, with tale of woe 

You straightway to some lawyer’s office go, 

Knowing that he can make of foe a friend, 

And by his counsel ancient difference end. 

Even the criminal who makes for strife 

Looks to his attorney for his life: 

The lawyer sees the motive in men’s deeds, 

And holds a heart throb higher than all creeds. 

Does he do wrong to plead the criminal’s 
cause? 

Which are the higher, man’s or Heaven’s laws? 


The lawyer’s brain is a land of dreams on 
earth 

Wherein great enterprises have their birth; 

And when his schemes at last are brought to 
light 

Prosperity begins and sloth takes flight. 

In politics he is conservative, 

And more offence will take than he will give. 

But still a nation or an empire stands 

Or falls upon the lawyers it commands. 


The lawyer is in kind a social fellow: 

With jest and rare experience he is mellow; 

Laughs at a quip, and likewise loves to tell 

Some funny story that to him befell. 

But when he is in love he’s near a fool: 

He speaks by precedent and courts by rule; 

And when he’s married to a maid for life, 

May Heaven pity him — I mean his wife. 

He has indeed a many mooded mind; 

Is smiling one and grave another time; 

To him to grant the talent none refuse, 

To amuse the court and also court the muse. 

The most love music, biographers aver: 

Both Moore and Bacon good musicians were; 

And he who in sweet sounds doth most de- 
light, 

Is of all men most apt to do the right. 

The lawyer’s dress is measured by his purse, 

Though oft ’tis hard to tell which is the worse; 


Yet if he sometimes wear a rough outside, 


| Beneath do sincere sympathies abide: 


His enemy his last cent he will lend, 
Or spend before he makes to help a friend. 


And yet of men the lawyer’s most maligned; 

A butt he is for jokes of every kind. 

Two fine young wits together walked one day; 

Their ambles by a cemetery lay; 

And on a grave this line they chanced to scan: 

‘“ Here lies a lawyer and an honest man.” 

‘‘ Yes, still he lies, even after he is dead,”’ 

With jesting merriment the first wit said; 

Replied his friend, likewise to puns a slave, 

“Strange! Here are two men buried in one 
grave.” 

True, all that poets and cynics say of him 

Appears to the well informed the merest whim; 

But ignorant persons these few fragments 
catch, 

And think all lawyers liars by the watch. 

Instead, the lawyer sets the moral tone 

Of each community where he has a home: 

You'll find it true, though go you near or far, 

A town’s no better than its lawyers are. 


Unless you chance to know him at close range, 

A lawyer’s conduct seems at times most 
strange: 

In trials at court his opponent need beware 

(His reputation hangs but by a hair); 

But when the suit is ended and decreed, 

The two clasp hands again like friends agreed. 

His client his highest skill always receives; 

And shrewd he is as any man who breathes: 

With book and paper slow to court he goes, 

And never tellsa jury all he knows. 


The lawyer’s and doctor’s work stand side by 
side; 

Both to divinity’s are close allied: 

’Tis by men’s sins that preachers earn their 
bread, 

And their disease by which the doctor’s fed; 

The lawyer, likewise, lives upon their strife; — 

And thus the three together go through life. 

But here the analogy ceases to exist — 


' Their methods of quite different ways consist: 
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Two preachers on one doctrine can’t decide; 
And doctors into many ‘‘ paths” divide; 
But you have never heard of lawyers splitting, 
Or differences in rules of law admitting. 


Take all the preachers from the world and men 

Would have sweet ease of consciences then; 

Remove the doctors and disease would die — 

Mankind would even death itself defy; 

But kill the lawyers? What would life be 
worth? 

’Twould be, I know, a very hell on earth! 

Of men, the lawyer, minister aside, 

Works least for gold and most from honest 
pride. 





True, lawyers rob their clients now and then; 
But I am speaking here of honest men. 


Thrice blest the man — whatever be his 
fame — 

Who lives for truth, and bears a blameless 
name! 


Thrice blest the lawyer who, true to his kind, 

Keeps ever pure in heart and clean in mind! 

He labors hard, lives well, at last dies poor, 

And when he’s dead men hear of him no more. 

But of mankind he’s happiest and best. 

All other men — well Heav’n defend 
rest! 


the 


Datias, Texas, July, 1906. 
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THE GILHOOLEY CASE 


By Freperick L. Fake, Jr. 


REDERICK L. MECKEL for many 
years has been a carriage and wagon 
manufacturer in Chicago, as was ‘his father 
before him. In his father’s time the ques- 
tion of union or non-union labor did not 
enter into the employment of a man, and 
the son believing that to be good doctrine 
endeavored to secure capable workmen 
without regard to their affiliation with 
organized labor. 

About April 1, 1905, Mr. Meckel had in 
his employ between fifty-five and sixty 
men, including blacksmiths, painters, body- 
workers, truck-workers, etc., necessary to 
the conduct of his business. A number of 
these men belonged to labor unions, several 
of them being members of what was known 
as Carriage and Wagonmakers’ Union Local 
No. 4, among the latter being one Christ. 
J. Carlstrom, a blacksmith, who for eight 
years had been in Mr. Meckel’s employ. 

The Carriage and Wagonworkers’ Union 
Local No. 4, on April 3, 1905, declared a 
general strike against all the wagon manue 
facturers in Chicago who operated “open 
shops,’’ which included Meckel’s plant. 
Three of his employees responded to this 
call. The balance, over fifty in number, 
refused to leave their employer, among 
them being the said Carlstrom. During 
the next succeeding days, following the 
commencement of the strike, Meckel’s plant 
as well as the shops of the other manufac- 
turers were watched and picketed and efforts 
made by the union members to induce the 
men employed to quit work and join the 
strikers, but to no avail. Among the most 
active of the union pickets at Meckel’s 
factory were Charles Casey, business agent 
of Union Local No. 4, and Henry J. New- 
man, its financial secretary. 

On Thursday, April 13, 1905, about five 
o’clock p.m., some ladies living near Thirty- 
second Street and Princeton Avenue saw 





a big man locate himself on a fence surround- 
ing a corner yard in that vicinity, where he 
was soon after joined by a shorter and 
lighter man. They talked to each other 
but a short time when Christ. Carlstrom 
was seen coming from the north, walking 
toward his home, which was a short distance 
south of Thirty-second Street, on Princeton 
Avenue. He carried a tin dinner pail in his 
hand and his face was lit by a smile. The 
two men were seen to approach Carlstrom, 
one of them seeming to say something to 
him, to which he made reply, whereupon the 
larger of the two men hit him a powerful 
blow in the face, which was followed by 
several more blows inflicted both by the 
large man (over 6 feet in height and weigh- 
ing considerably over 200 pounds) and his 
less sturdy but no less active companion. 
Carlstrom was felled to the ground and 
while prone was repeatedly kicked by both 
of his assailants, the larger man even 
turning for a last kick after having for an 
instant indicated that he was about to with- 
draw from the scene. A lady from’ the 
opposite side of the street having seen the 
difficulty called to the two men, saying, 
““My God, don’t kill that man,’ to which the 
larger man replied, ‘‘ Never mind, lady, he 
is only aG— d—scab.”” The two men then 
started north through a vacant lot to an 
alley, where they were joined by a third man, 
younger and lighter than the two before 
mentioned, and all three disappeared in 
the alley running north. Carlstrom was 
seen gradually to regain consciousness. He 
picked himself up, climbed the fence to 
secure his hat and dinner pail, which had 
been thrown or knocked into the yard, and 
with his face covered with blood made his 
way towards the south, where he was met 
by his wife, and with her assistance and his 
arm around her shoulder he finally reached 
his home. Doctors were called who found 
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his lower jaw fractured, a contusion of the 
skin of the face, and indications of great 
pain in the region of his back. He was 
removed to the Washington Park Hospital 
that night, and though he indicated that 
the pain continued and was excessive, he 
seemed nevertheless to be gaining, until 
about ten days later, when pneumonia set 
in, and he died on the 27th day of April, 
just two weeks after the assault. An 
autopsy was first conducted by the coroner’s 
physician of Cook County and revealed the 
broken jaw, but no other mark or disfigura- 
tion to indicate violence and the pneumonia. 
A second post mortem examination was 
deemed advisable and three weeks after 
his burial Carlstrom’s body was exhumed 
from Oakwoods Cemetery and taken to the 
county morgue for a most minute examina- 
tion. This autopsy was conducted by an 
eminent pathologist, Ludwig Hektoen, as- 
sisted by Doctors Harold Moyer, Harlow 
S. Roby, Carl Young, and by Doctors 
Lewke and Rheinhardt of the coronor’s 
staff of physicians. Very little in addition 
to the discoveries made at the first post 
mortem were found except that an extra- 
vasation of blood was noticed at the base 
of and inside of the spinal column, which 
by the physicians was said to be attribut- 
able to violence. 

On the night Carlstrom was assaulted 
Mr. Meckel was notified of the crime and at 
once communicated with Inspector P. J. 
Lavin, of the Police Department, who to- 
gether with Captain John Mahoney, Offi- 
cers Thomas Sheehan, Guy Biddinger, John 
Howe, and Thomas Kane immediately 
started to find the guilty party. On May 
8, 1905, on information obtained by the 
police, Charles Gilhooley, Marcus Looney, 
and Edward Feeley were arrested and 
locked up at the Thirty-fifth Street Station. 
On May 13th, just one month after the 
assault upon Carlstrom, Henry Newman, 
George Miller, and Charles Casey were 
arrested and taken to the Harrison Street 
Police Station. Within ten minutes after 





his incarceration Henry Newman, Financial 
Secretary of Local No. 4, asked to see In- 
spector Lavin, which permission was granted 
him, and to the inspector in the presence 
of Mr. Meckel, Attorney Louis Heile, of the 
Manufacturers’ Association, Officers Sheehan 
and Biddinger, he told in substance the 
following story: ‘‘On the afternoon of April 
7, 1905, Charles Casey, business agent of 
Union Local No. 4, was standing at Twen- 
tieth Street and Wabash Avenue where a 
strike was in progress in connection with 
the Woods Motor Vehicle Company, when 
he was approached by Charles Gilhooley 
and Marcus Looney, who said that they 
wanted work, that they had done work for 
the Woodworkers’ Union, and that they 
knew that Casey and other members of the 
Carriage and Wagonmakers’ Union Local 
No. 4 were known to the manufacturers 
and that they would be arrested for making 
any assaults or interfering with the men at 
work, while they (Gilhooley and Looney) 
could whip a man and get away and not be 
caught. Casey replied that he had no 
power to hire the men, but that if they would 
report at union headquarters on that night 
he would take the matter up with the ex- 
ecutive committee and see what could be 
done. On that night Casey and I (Newman) 
attended the executive-committee meeting 
of Local No. 4, where were present George 
Meller, president of the union, Edward 
Shields, secretary of the executive commit- 
tee, Charles Deusch, George Mullen, John 
Heiden, and Frank Novak, members of the 
executive committee. Casey there re- 
ported that he had a committee outside 
who were willing to do some slugging for 
the union, that they had done some work 
for the Woodworkers and could do as much 
for them. A motion was then made, 
seconded, and carried, to appropriate $50 
to pay the committee for its work and a list 
of eight names was made out of the men 
the committee were to get, the first name 
on the list being that of Carlstrom. After 


the executive committee had appropriated 
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the money I put down the list of the eight 
men to be slugged in a book, and later Casey 
and I saw the committee downstairs, and I 
told them to come around in the morning 
and I would give them the list of the names 
of the men to be taken care of, that I 
couldn’t give it to them that night, as a 
lodge meeting was being held in the head- 
quarters hall at the time, and I couldn't 
get my books to secure the addresses, and 
they said they were broke and Casey told 
me to give them $2 for carfare, which I 
did. The next day we met Gilhooley and 
Looney and I gave them the names and 
addresses of the men. A day or two after 
the slugging of Carlstrom, Casey and I met 
Gilhooley, Looney, and Feeley in a saloon 
on South Clark Street, and Gilhooley said 
that they got that fellow at Thirty-second 
Street and Princeton Avenue all right, that 
he put up a fight and kicked him (Gilhooley) 
in the shins. Looney said he was a tough 
bastard and showed fight. Casey told me 
to give Gilhooley $8 in addition to the $2 
already given him, and Gilhooley said they 
always received $15 for a job like that as 
they had to split it three ways. In all we 
paid $47 to these men.” 

After Newman had made this statement 
to the inspector and Mr. Meckel, Casey was 
called in and at first denied any part in the 
transaction, but Newman interrupting him 
said that he had told the whole truth. There- 
upon Casey said that ‘‘seeing Brother New- 
man has told all about it, I will too,’’ and 
he there related in substance the same 
story that Newman had previously told, 
though at greater length and more in de- 
tail. George Miller was then called in to 
the inspector’s office and interrogated alone, 
Newman and Casey both having previously 
stated that he (Miller) was an innocent 
party to the affair, but that he had carried 
an envelope from Newman to Gilhooley 
containing $15. Miller first denied having 
carried the envelope from Newman to Gil- 
hooley, but afterwards stated that he had 
and had given it to him in a saloon at Twenty 





and State Streets called the ‘‘Coney Island 
Saloon.”’ Early on the day following the 
arrest of Newman, Miller, and Casey, John 
Heiden and Frank Novak were arrested 
and both made statements to the inspector 
and to lawyer Heile, which in Novak’s case 
was not all at incriminatory and Heiden’s 
but partially so. Some weeks later Charles 
Deutsch and George Meller were arrested 
and each man on different occasions told 
his story which to a degree accorded at least 
somewhat with the statements of Newman 
and Casey. Shields was later located in 
Colorado where he had gone to avoid arrest, 
but refused to make a statement. Mullen 
is still a fugitive from justice. 

The doctors conducting the autopsy 
upon Carlstrom having reported that the 
assault upon Carlstrom was too remote to 
permit of the state bringing a charge of 
murder against these men, therefore an in- 
dictment charging them with conspiracy to 
assault was returned by the May Grand 
Jury, 1905. On September 11, 1905, the 
case was called for trial before His Honor 
Judge Arthur H. Chetlain. Attorney Wil- 
liam §S. Elliott represented Charles Gil- 
hooley, Marcus Looney, and Edward Feeley, 
the latter said to have been the ‘‘trailer ”’ 
used to locate the men to be slugged. At- 
torney Frank Bowen represented George 
Meller, president of the union; Attorney 
Samuel H. Trude represented Henry New- 
man; Attorneys Haynie R. Pearson and 
William Jackson represented Frank Novak, 
and Attorneys Seymour Steadman, Charles 
Soelke, George Remus, and Frank Winston 
represented the balance of the defendants. 
The state was represented by Assistant 
State Attorney Frederick L. Fake, Jr. 

Motions to quash the indictments and 
for a bill of particulars were overruled and 
the selection of the jury was begun. One 
thousand nine hundred and thirty jurymen 
were examined, weeks and weeks being 
exhausted in the selection of the twelve 
good men and true, a great number of 
the prospective jurors stating that they 
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could not be fair to the state or the defense 
because of their prejudices for or against 
labor unions, some going so far as to say that 
under no circumstances, whatever might be 
the evidence, would they convict, and some 
that they believed the men guilty before 
evidence of any kind was introduced and 
that nothing could change their minds. On 
the second or third day of the trial, George 
Meller, president of the union, withdrew his 
plea of not guilty and entered a plea of 
guilty to the indictment. On the nine- 
teenth day of the trial a petition for a change 
of venue was filed in behalf of the defendant, 
Newman alleging that a fair trial could not 
be had in Cook County because of the pre- 
judice of the inhabitants thereof, which 
petition was denied by the court. Pre- 
vious to the trial and during the same all 
of the arrested defendants were admitted 
to bail with the exception of Gilhooley, 
Looney, and Feeley. After weeks of alter- 
nate patient and impatient toil a jury was 
finally selected of twelve men, each of whom 
was committed to the following propositions: 
First. That they had no prejudices against 
either organized labor or capital. Second. 
That they believed in the right of the labor- 
ing man to strike when it was necessary to 
do so to obtain their end. Third. That 
the members of a union or others acting for 
them had the right to picket a struck house 
providing only peaceable measures were 
employed. Fourth. That business agents, 
executive committees, and other officers of 
the union were to be as fairly tried as any 
other members of the community. Fijth. 
That unless the defendants were shown to be 
guilty by evidence satisfying the minds of 
the jurors beyond any reasonable doubt 
and to a moral certainty that they would 
acquit the defendants. Sixth. That they 
would fairly view the testimony of an ac- 
comblice, and if they believed it to be true, 
they would act upon it as being true, even 
though they might view the testimony of 
such an one with suspicion. 

On the day that the last juror was chosen 





there was great rejoicing in the court room, 
particularly in the jury box, as the selected 
jurymen were not permitted to separate nor 
communicate with any person other than 
a fellow-juror, outside of the presence and 
hearing of a sworn officer. Some of the 
jurors had at that time been for weeks con- 
fined in a nearby hotel, save for the time 
that they were in the court room, and 
patience had long ceased to be a virtue, and 
here let me say that sacrifices such as were 
made in this case by these men who be- 
lieved that they owed it to their country, 
their families, and themselves to serve as 
jurymen, even under such conditions, should 
be met with the praise it deserves, more 
particularly when it early in the selection 
of the jury appeared that a great number 
of the prospective jurors had stretched the 
truth beyond all bounds in their efforts to 
be excused from service. However, the 
jury being complete, the state fired its 
first gun by calling as a witness the union’s 
president, George Meller, who on the second 
or third day of the trial had entered a plea 
of guilty. He told of the calling of the 
strike by the union against the manufac- 
turers of the city, of the meeting of the 
executive committee on April 7th at the 
union’s headquarters, of the report of Casey, 
the union’s business agent, of the voting 
of the $50 by the executive committee, to be 
paid to the slugging committee, of the gen- 
eral discussion by the different members of 
the committee as to how they were to know 
that the men were slugged, and the like, 
of how he (Meller) O.K.’d a voucher for 
$15 for Newman and Casey and saw Casey 
give the money to Gilhooley, Looney, and 
Feeley in a saloon on the West Side; how 
at the time he had heard Gilhooley say that 
he got that fellow, Carlstrom, that he hit 
him in the jaw and kicked him, and that the 
only thing they didn’t do to him was to leave 
him hanging on the fence, how Looney said 
that he (Carlstrom) was a tough bastard, 
that when he kicked him he must have broke 
his ribs, as he damn near broke his toe; how 
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when Carlstrom was reported dead that 
there was a general scurrying for corners, 
and how he (Meller) had hid in a feed store 
for three weeks, and when arrested was 
shot at six times by the police, one bullet 
passing through the sleeve of his coat; 
that when he had entered his plea of guilty 
on the second day of the trial he at once 
placed himself in the hands of the police for 
protection from possible molestation and 
had voluntarily sought their guardianship 
until the day he was called to the witness 
stand. The defense tried on cross-exami- 
nation to weaken his testimony by insinuat- 
ing that he had been promised immunity by 
the state, or that his story was manufactured, 
and the like, but the attack was unsuccess- 
ful. Policemen, lawyers, and laymen were 
placed upon the stand and testified to the 
confessions and statements of Newman, 
Casey, Heiden, Novak, Miller, and Deutsch; 
that these statements were truly and 
accurately reported by competent stenog- 
raphers and were freely and voluntarily 
made, and there was more evidence on the 
part ofthestate. Guns ofall caliber from the 
great thirteen-inch type to those of the very 
small pop variety were aimed at these wit- 
nesses with a view to making it appear that 
the confessions. were made either through 
fear, hope, or promise, but again the attack 
was unsuccessful. While Mr. Meckel was 
upon the stand it developed that he had 
previously stated to one of the defendants, 
Newman, “that one of his men had been 
killed and that he would leave no stone 
unturned to find the guilty party,” and this 
by the defendant was argued as grevious 
error and most damaging as showing exces- 
sive interest, but still the state’s structure 
held: for days was it builded and for as 
many days did the defense endeavor to tear 
it down and destroy it. 

And then came the defense: First, that 
on April 7, 1905, twenty men from the 
Woods Motor Vehicle Co. had attended the 
executive committee meeting of Local No. 
4, and that during the time they were there 





no one conspired to slug or beat any one. 
Next that Novak was not a member of the 
executive committee until a week later, and 
that on April 7th he was at home; next that 
Heiden was drunk when he was at the police 
station and had no knowledge of what was 
said or done there, at the time he was said 
to have made a statement as to his part in 
the affair; next that certain questions 
asked of Casey, Newman, and others of the 
defendants by the prosecuting officer were 
in the nature of threats or promises and 
that Deutsch’s statement was either inac- 
curately reported by the stenographer or 
that he had no recollection of having 
answered as the statement set forth that 
he did; that the identification of Gilhooley 
and Looney by the ladies who. claimed 
to have witnessed the assault upon Carl- 
strom was vague, hazy, uncertain, and un- 
true; that Shields instead of going to 
Colorado to escape punishment had ridden 
for hundreds of miles on the trucks of a 
railroad train, walked some hundreds of 
additional miles, and finally landed in Colo- 
rado simply to find work, though he did say 
further that he went there also because he 
saw his name mixed up in the trouble and 
not having friends to furnish $15,000 bail 
he thought he had best leave town; and 
then there were constitutional questions 
raised and objections and _ technicalities 
by the score to overcome. The case as 
to Feeley was taken by the judge from the 
jury, but finally the evidence of both sides 
was in, and after days of argument the jury 
retired to deliberate, and seven hours later 
returned into court with the following ver- 
dicts: 

Charles Gilhooley, guilty of conspiracy in 
manner and form, as charged in the indict- 
ment, punishment fixed at imprisonment in 
the penitentiary and a $2,000 fine. 

Marcus Looney, Charles Casey, Henry 
Newman, Edward Shields, John Heiden, 
and Charles Deutsch, all guilty of conspir- 
acy as charged, and punishment fixed at 
imprisonment in the penitentiary. 
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Frank Novak was found not guilty. 

Motions for a new trial were entered as to 
each, which motions were argued on the 
27th day of March, 1906, all being over- 
ruled, and the Gilhooley Case at present 
stands on a motion in arrest of judgment in 
order to give the defendants time to prepare 
a bill of exceptions for the Appellate Court 
to review. 

Whatever may be our opinions as to the 
relative rights of labor or capital, and how- 





ever much one may sympathize with the 
honest laboring man struggling honorably 
and peacably for advancement, no law-abid- 
ing man can say that the hand of the law 
should be lifted from the slugger or the men 
who hire him, and all must pray, as does the 
writer of this chronicle, that the trial which 
lasted for one hundred and three days was 
a fair one, that the verdict was a just one, 
and that the judgment must endure. 


CuicaGo, Ixv., April, 1906. 
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SQUIRE ATTOM’S DECISIONS 
UNDER THE TWELVE OR FOURTEEN MAXIMS OF EQUITY 


AS SPECIALLY EDITED BY HERBERT J. ADAMS 


INTRODUCTION 


At the time of the culmination of Mr. 
Attom’s wonderful success in the organiza- 
tion of the Hobby Club, and when he was 
compelled to buy a new fountain pen for 
autographs, and had to sit in all sorts of 
pleasant positions for photographs with 
which to supply his friends and the press; a 
time when he was so much in the public 
eye, —‘‘a mere mote,’’ as he would mod- 
estly put it — he fell a victim to flattery. 

He was inadvertently led by this approved 
method into uncovering a highly commend- 
able — though by stagy, legal critics held ju- 
dicially questionable — phase of his practice 
as justice of the peace, a position he held a 
few years since. 

Being at this time induced by the wiles of 
a newspaper friend who had sought him out 
for a professional interview, to casually 
refer to his penchant for making matter 
of record all sorts of things that foolish 
people think they can afford to forget, Mr. 
Attom had been coaxed into turning over a 
large mass of opinions covering a variety of 
cases before him while ‘“‘on the Bench.”’ 

‘Mr. Attom,”’ said this friend, “‘you can- 
not deny that you have become quite a 
public character; and I consider it almost 
your duty to publish your decisions.” 

The ex-justice did not want to bother 
with it, really, but said: — ‘‘We’ll sign an 
agreement, by which you get the material 
just as I have it, and you are bound to print 
it without trouble or bother — either one, 
mind you — or expense, to me.”’ 

The agreement drawn up and signed, Mr. 
Attom produced the goods. 

“The material” was all in short-hand 
notes, and the ex-squire refused to extend 
them. 

But the other party, being a real news- 





paper man, set to work and took a course 
in stenography, which enabled him to read, 
though haltingly, almost every character. 
For his trouble, and very much to Mr. 
Attom’s chagrin, he appropriated the entire 
batch to his own use. 

As the cases which came before him are all 
docketed as law cases, only those are “‘ prin- 
cipal’”’ in these decisions which, under the 
Squire’s regime, seem to have had an equi- 
table side, those specially selected being 
such as broadly emphasize the maxims. 

The ‘‘reports”’ of these cases correspond as 
nearly as may be to the plan in vogue with 
other courts of last resort. 

A maxim is “the embodiment of a general 
truth.” 

Equity is defined by Grotius to be: 
“The correction of that wherein the law 
(by reason of its universality) is deficient.’’ 


Maxim I 


Equity will not suffer a right to be with- 
out a remedy. 

Snodgrass v. Wicks. 

Brought over on change of Venue from 
Squire Higgin’s Court. 

HEAD-NOTE. — (The equity of the case.) 

Where two persons cannot agree it is 
proper, especially on securing costs, to ap- 
peal to Courts of Justice; and since equity 
will not suffer a right to be without a remedy, 
it is held, in the language so well adapted to 
some young lawyers that 7 fictione juris 
semper subsistit equitas. 

STATEMENT OF THE CASE: 

Suit to recover the possession, if not eaten, 
or the price if eaten, of two hams, together 
with damages for loss of sleep sustained by 
the plaintiff. Snodgrass claims to have 
been awakened by a noise about the middle 
of one moonless night, and rushing out of 
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doors, found the hams alleged missing. He 
also alleges that he found any trace of the 
intruder also missing; but alleges suspicions 
so strong as to amount to absolute convic- 
tion. 

T. Barrymore Swingle, 
Plaintiff. 

Col. Scapegrace, Attorney for Defendant. 

Opinion by Attom, J. P: — The court will 
say at the outset that the allegations of the 
plaintiff were not long ago the basis of a 
criminal prosecution against the defendant. 
The court was in hopes Wicks would be con- 
victed; because, when the theft, if such it 
was, was first reported, the court was com- 
pelled to instruct its wife not to buy any- 
more ham until the matter blew over; thus 
avoiding possibility of being pinched for 
receiving stolen goods; for she could not 
take refuge under the maxim controlling in 
this case, by reason of one of the numerous 
exceptions, that the right claimed must be 
one of which the municipal law can take 
cognizance. 

II. Plainly, according to the maxim in 
question, the plaintiff ought to have a 
remedy for the loss of his hams, if they were 
good hams. How are we to know that? 
He has brought no ham for this court to test. 


Attorney for 


He only has testified to the value. Wicks 
has not. 
III. Another exception to the maxim is 


that equity will not afford relief where there 
has always been a full, adequate, and com- 
plete remedy at law. Therefore it is, that 
in all other courts of equity except this, if a 
law court has had a chance at a case, equity 
can only sit by and smile regardless of which 
side wins. In the case at bar, however, 
though the court has already decided on the 
judgment that ought to be rendered and 
docketed, the facts in the case are such that, 
notwithstanding, howsomever. But. 

IV. It is undisputed that the plaintiff 


and defendant have lived for some time in 
comparative neighborly peace, partially due 
to the fact that there is a one hundred foot 
deep ravine between their respective houses; 





and that if this ravine is not removed they 
ought to continue such relations. As for the 
loss of sleep, Wicks seems to have gone out 
of his way in attempting to pile up unneces- 
sary witness fees, expecting Snodgrass will 
have to pay them, and which are of no 
benefit to thisc ourt, in getting the neigh- 
bors to testify against him, which witnesses 
also testify to great loss of sleep. By these 
Wicks has more than proved that Snodgrass 
must have awakened himself by his own 
snoring. 

V. Snodgrass has proved nothing by the 
testimony that the smoke-house is on Wicks’s 
side of his place, in plain sight. Moreover, 
Snodgrass had the power of selection of loca- 
tion when he built the smoke-house. And 
further, plaintiff’s own testimony shows the 
fact that if he had any hams left in the morn- 
ing, it was due alone to his having locked the 
door after, and only after, he missed the 
hams in question. But Wicks has gained 
nothing by his lampoons on the plaintiff 
because of a weakness the latter has probably 
enjoyed from his mother’s womb. 

VI. However, while the law must have 
its way, equity, in this case also has a way. 
Though this court would otherwise render 
judgment for the fuil claim of $28.02, hams 
and sleep, it is the opinion of this court that 
before it is entered, plaintiff should reduce 
his claim to less than the minimum amount 
appealable. If he remits all but $24.99 the 
defendant cannot appeal. A judgment for 
$24.99 against Wicks is just as good as one 
for a larger amount, and won’t hurt the 
latter a cent’s worth. Too, by this judg- 
ment there will be a judicial understanding 
as to where the hams went, and the lesion in 
the ham market just at this time when eggs 
are so cheap will be cured. And the court 
believes the sun will continue to rise and set 
on the plaintiff and the defendant, Snodgrass 
and Wicks, as it has arisen and sat on them 
in the past, and to the same extent that it 
has always done on everybody else. 

Change of venue sustained. 
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Maxi II 
Equity Follows the Law 


Epitor’s Note:— The short-hand notes 
reporting the following case have given 
some trouble. A part of the opinion has 
been purposely omitted. There are refer- 
ences to the Constitution and the Flag, — 
or the Flag and the Constitution, which 
indicate that the case was contemporaneous 
with the strife over the question whether 
the latter followed the former, or the former 
led the latter, or vice versa. At no time were 
the two abreast. 

Happily the flag finally stayed long enough 
in one place for the Constitution to find it; 
so that, another time when one starts off 
without the other, alert people who have 
jobs in Washington will be able to keep 
better track of their relative positions. 

At any rate, if the Flag and Constitution 
episode was intended to illustrate how equity 
follows the law, it should have been printed 
out; for many of the notes are positively 
illegible, and the editor can make nothing 
more than a hodge-podge out of them. 
Overton v. Drinkwater. 


Sent up on writ of error, then sent down 
for trial on the merits. 

HEAD NOTE: — The equity of the case. 

Where a demurrer is interposed to a plead- 
ing, and there is nothing on its face to war- 
rant the overruling thereof, held, that equity 
in this court may take a glance at the face 
of the pleading party, or his attorney, and 
therein often find plenty of reasons for its 
action. 

Where it is found that equity will not 
follow the law, held, that the law should be 
repealed. 


STATEMENT OF THE CASE 


This is an action on a written contract to 
buy and pay for one share of corporate 
stock at the agreed price of $200. Memo- 
randa on the instrument showed that 





several of these dollars had been paid by 
Drinkwater, the defendant and vendee of 
the stock. There was nothing on the paper 
to show why he should not pay the balance. 
Suit was brought based largely on this 
hiatus. The suit was brought for the sum 
of $99.99 with prayer for costs. The 
plaintiff, without formal pleading, simply 
asked judgment for the amount claimed; 
and the defendant answered orally, deny- 
ing the claim, and setting up a counter- 
claim in the sum of $100, which included 
amount paid on the stock on account of 
misrepresentation, and damages for that the 
plaintiff had attacked his good name, and 
had called him, Drinkwater, a deadbeat and 
a toper. To the answer the plaintiff de- 
murred on jurisdictional grounds, claiming 
that the counterclaim was one cent in excess 
of the court’s jurisdiction. The demurrer 
was overruled with remarks that were lost 
amidst the noise of the court room, the con- 
stable being occupied in the back room 
investigating a pump the plaintiff intended 
to introduce in evidence. The plaintiff 
stood on his demurrer; and after the court’s 
ruling was sustained on writ of error to the 
Circuit Court, the case was with difficulty 
attempted to be tried to a jury, and’ was 
given up after more difficulty. 

A judgment was rendered. 

NuttyTon R. Bow gs, Attorney for Plain- 
tiff. 

SEMPRONIUS Simpson, Attorney for Dejfen- 
dant. 

Opinion by Attom, J. P., on behalf of the 
court:—I. The court has been impressed 
with the candor with which counsel for the 
plaintiff has referred in his arguments to the 
court, and to the erstwhile jury to the face, 
figure, character, name, and reputation of 
the defendant. It has only been equaled 
by the suavity of his deportment towards 
his opposing counsel and his loyalty to his 
own client. The defendant will no doubt 
carry away with him fond memories of his 
day in a court of justice. Twice during 
Bowles’ harangue to this court, and when he 
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momentarily turned towards the defendant, 
equity had hold of the ink well on the court’s 
desk, and all but let him have. But it is well 
that equity follows the law. 

II. Too, it may be remembered that the 
defendant’s counsel has given unexampled 
attention to his side of the case, never once 
forgetting that there was a counterclaim 
before the court for slandering his client. 
And only once did he accentuate his pro- 
nunciation of the first name of his opposing 
counsel syllable by syllable, by pausing 
unduly between them, viz., Nut-tTy—rTon. 

III. So, that, with the exception of cer- 
tain conduct of the jury, ora part thereof 
at least, — which will be discussed later 
herein, —the maxim involved in this case 
had never a better chance to demonstrate 
the nature of equity as a follower of the 
law. 

IV. The maxim does not mean, however, 
that equity goes on behind the law, — tags 
it. It means that equity is not a law unto 
itself, whether or no (and no thanks to the 
law either). In the first stages of the case 
at bar the defendant moved for a continu- 
ance on account of the absence of an impor- 
tant witness. His motion was not properly 
stated; but it seemed to this court that he 
was entitled to that witness. While over- 
ruling the motion because the law demanded 
it, the equity of this court followed the tactics 
of the plaintiff with an eagle eye. The court 
takes the view that if the maxim has any 
application at all to the above situation in 
the proceeding, it is fully sustained by the 
case of Ruse v. Aquaton, 19 The Great Wall 
of China, rar. 

V. And when the demurrer came up on 
behalf of the plaintiff, equity was still on the 
watch. While this court might have sus- 
tained the demurrer, and compelled the 
defendant to reduce his $100 counterclaim 
at least one cent, to come within the juris- 
diction, or appeal, which this court did not 
think would be done, equity was satisfied 
that the two hundred pounds of averdupois 
of counsel for plaintiff would appeal, and 





thus give the defendant time to get his 
witness. 

VI. It was unfortunate that the litigants 
in this case were not able to keep the nature 
of the business out of which the stock trans- 
action grew in the background until the 
personnel of the court as a full and complete 
court had become too fatigued to take 
any lively interest in the proceeding. If 
plaintiff’s counsel had not been laboring 
under the inconvenience of a bad cold, 
there is no knowing what might have hap- 
pened. But fearing that he had no voice 
at all, to speak of save to whisper of, he 
whispered in a manner that could be heard a 
half a mile. And it was while whispering 
about the value of the pumps the corpora- 
tion had been making, that the constable 
inadvertently stole into the judges’ chambers 
with the pump marked “Exhibit B.”’ 
Bowles aspirated the statement that there 
were a million of those pumps in constant 
use all day and until the quiet hours of the 
morning between Davenport, state of Iowa, 
and Milwaukee, state of Wisconsin, in- 
clusive, and that several went to New 
England. 

VII. Drinkwater’s evidence tended to 
rebut this, and his counsel retorted to 
Mr. Bowles that two bullfrogs in a 3 by 6 
pond always sounded like a million, and 
called attention to the fact that the plaintiff 
had failed to produce evidence that there 
had been any such number sold; that while 
there had been the aggregate sum of two 
shipped to the state of Maine,they had been 
returned as unmarketable because of the 
name stamped just below the pressure 
indicator. 

VIII. But this court does not intend to 
be led away by interest in the details of the 
evidence and arguments with reference to 
the working and usefulness of the pump as 
a basis for claiming a value to the stock. 
And in adverting to the misrepresentations 
claimed by defendant, Drinkwater, to avoid 
the element of mutuality in the contract, 
the court will venture a definition of equity 
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that it has been waiting these ten years to 
announce, to wit: — 

IX. This court looks upon equity as 
merely a special allowance of the manifesta- 
tion, applied to remedies only, of the good 
conscience of the generally good and con- 
venient law; or, that polity and its resultant 
practice in jurisprudence which may be 
resorted to to interfere with the necessarily 
general course of the law, where, without its 
own faults its operation or want of operation, 
under the particular circumstances of a case, 
may be repugnant to its basic reason. Just 
so. And this is mentioned here because the 
maxim which seems to be involved in the 
case at bar is one which particularly invites 
discussion of the relation of equity to law. 
Now, it amounts to the same in the end 
whether the misrepresentation is simply 
treated as a circumstance showing failure of 
contract, or that this court applies ‘good 
conscience’? to the case,— which latter 
would only be necessary in case the solemnity 
of the written agreement should be held to 
overbalance the oral evidence of fraud. 

X. (In the short-hand notes under this 
number twenty-two (22) different words 
ranging from five (5) to eight(8) syllables in 
length each are used. The words “flag” is 
used seventeen (17) times and the word 
‘‘constitution’’ nine (g) times. And the 
editor, instead of bringing it out here has 
about made up his mind to send it to some 
Illinois or New York state commercial house 
of enterprise to be rebussed so far as “flag” 
is concerned, colored up and worked into a 
“patriotic ’’ advertisement, for distribution 
everywhere, maybe, except in Nebraska.) 

XI. It is seldom that an instrument per- 
taining to the subject matter of a suit at law 
or in equity has seemed to threaten the 
proper poise of a court, as has the identical 
pump that has figured in the case at bar. 
If it were a pump designed to be used in 
such a receptacle or depositary of water as a 
well or cistern, or the hold of a vessel, or 
perchance the human stomach, all might 
have gone well, and at least a half a day of 





the valuable time of this ccurt,—to say 
nothing of noise and confusion averted from 
interfering with the solemn and weighty 
view with which the equity, the law, and the 
facts are in all cases entitled to be scanned, 
—saved. The curiosity of the constable 
might have been overlooked owing to the 
nature of the pump which, be it repeated, was 
not designed to draw up for man the spark- 
ling beverage that in an early day this court 
was wont to drink from the old oaken bucket. 
Nor was it designed to use in connection with 
an artificial receptacle for water in capacity 
usually measured by the token of many 
barrels, in many cases even to an hundred 
or more,—in short, a rain-water cistern. 
All this interest and fuss has been occasioned 
by a mechanical product in the pump line 
adapted only to use in extracting liquid 
from so small a confinement as one single 
barrel, or possibly “‘half,’”’ a keg, or an 
“eighth.”’ 

XII. This court would not mind the noise 
of counsel, nor care whether they used the 
pumps in Maine, or used troughs in that 
distant land, nor whether in Milwaukee 
they drank theirs out of fire plugs, supposing 
they there used that kind of liquid for all 
purposes instead of water; but it is casting 
a frightful burden on the equity side of this 
court to have the law so far lapse as that 
there should be failure to secure considera- 
tion of this case by a jury. It will be ad- 
mitted by the court that the first panel of 
the jury was secured with difficulty, the six 
peers all knowing something about the ccn- 
tentions as to the merits. But when Juror 
Pepper did not appear after the noon hour, 
and was later tracked by this court’s vigilant 
and curious constable from one to another 
of ten ‘‘places’’ that he had visited in making 
a comprehensive inspection of the workings 
of that implement, often and often studying 
the matter through large sized glasses; and 
when again, after exhausting large venires 
in this court in the effort to fill his place, it 
was given up as impossible to find another 
man in town but knew altogether too much 











464 THE GREEN BAG 





about the Automatic Electric Beer pump, 
the court was satisfied the case was won. 
XIII. It is fairto say that early in the 
trial this court was convinced of the useless- 
ness of any jury white or black, while at the 
same time it was looking for a chance to 
throw its good conscience and equity into 
the breach. And perhaps unconsciously 
the court’s attitude had something to do 
with bringing about failure to procure a 
jury ; for equity has quite a range of resources 
within its limitations not to break through a 
rule of law. Therefore, being now fully in 


“the hands of the court, subject only to appeal 


(in the way of which stands a large bill of 
costs, not only in this court, but for a deposi- 
tion or two, added to necessary traveling 
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expenses of the plantiff who has hailed from 
a distant city, not only for himself but for 
counsel who has hailed from a distant 
village in the county) it is giving both the 
law and equity full play, the one followed by 
the other and the other following the one, in 
the manner so lucidly indicated by the 
maxim Atquitas sequitur legem, and will give 
judgment to defendant against the plaintiff 
for the difference between their respective 
claims, to wit: one (1) cent, and will tax the 
costs in favor of the victorious party. And 
the constable will proceed to collect. 

Order of Circuit Court on writ of error 
affirmed. 


Davenport, Iowa, July, 1906. 
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THE RISE AND FALL OF THE GREEN BAG 


By DoNnaLp 


ESTINY appears to cherish and uphold 

a certain sacred principle, to wit: 
origins shall be obscure. The only well- 
authenticated account of the origin of the 
world places the time of the occurrence 
several thousand years subsequent to the 
days when human beings were erecting 
scientific memoranda of their existence 
and works for the edification of posterity. 
So it is with the Green Bag. One searches 
in vain through dusty shelves and yellow 
pages to discover a record of its first appear- 
ance. The lawyers of the world have ap- 


parently devoted all their energies to piling | 


up the regiments of sheep-bound volumes 
wherein transcribed by the judge we read 
the joint product of the learned counsel for 
the plaintiff and the defendant. As a re- 
sult, they have left few records of the 
manners and customs of, their generation. 
Take it all in all we may lay to our souls 
the flattering unction that, however we may 
act as individuals, as a class we are not self- 
advertisers. 


In individual self-advertisement, how- | 


ever, the green bag has played a long and 
conspicuous part in legal circles. In the 
few articles bearing on this subject one re- 


mark is always found. In deference to | 


precedent it will now be quoted: “On the 
stages of the Caroline theatres the lawver 
is found with a green bag in his hand.” 


Indeed it would seem that this custom was | 


as prevalent among lawyers in the seven- 
teenth century as the use of the union button 
among artisans to-day. In a dictionary 
published in 1700 is found the following 
definition: ‘‘Green Bag, a Lawyer.”’ (Dict. 
Cant. Crew.) Of an earlier date (1677) is 
the oft-quoted remark of the Widow Black- 
acre to the barrister who refuses to urge her 


cause: ‘“‘Impertinent again, and ignorant | 


to me! Gadsboddikins! you puny upstart 
in the law, to use me so, you green-bag car- 
rier, you murderer of unfortunate causes, 


R. RIcHBERG. 


| the clerk’s ink is scarce off of your fingers.” 
| (Wycherley’s Plain Dealer.) There is much 
| use made of the green bag in this play where 
| ““Wycherley indicates the Widow Black- 
| acre’s quarrelsome disposition by decorating 
| her with an enormous green reticule and 
| makes her son, the law-student, stagger 
| about the stage in a gown, and under a 
| heavy burden of green bags.” 
| The foregoing quotation is from ‘‘A Book 
| about Lawyers,”’ by John Cordy Jeaffreson, 
| barrister at law, a work written some time 
| about 1865, and containing among other 
interesting matter more about the use of 
green bags than could be discovered from 
| any other of the various writings investi- 
gated in pursuit of the present subject. 

In Queen Anne’s time the phrase of the 
day to indicate the adoption of the law as 
a profession was: “‘He intends to carry a 
| green bag.’”’ An example of this usage 
is found in Dr. Arbuthnot’s ‘History of 
| John Bull” (1712), from which the following 
| quotation is taken: 

“T am told, Cousin Diego, you are one of 
| those that have undertaken to manage me, 
| and that you have said you will carry a 
| green bag yourself, rather than we shall 
make an end of our lawsuit.’’ In the Lon- 
don Spy is also found (in reference to the 
character of a pettifogger): “‘His learning 
is commonly as little as his honesty and his 
conscience much larger than his green bag.” 
| At this period green bags were used by 
solicitors, attorneys, and members of the 
bar. Various distinctions began to spring 
up, however, and restrictions un the use of 
| the green bag and various changes in its 
| color came to pass. The suggestion has 
| been made that green bags became so offen- 
| sive to the public after the trial of Queen 
| Caroline that a change to red resulted there- 


| 


from. Jeaffreson, however, asserts that red 
| bags were carried by leaders of the bar some 
time before that famous trial. 
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Be that as it may, a change gradually 
took place whereby the use of bags became 
restricted to the more distinguished mem- 
bers of the profession. Illustrative of this 
is an interesting incident connected with 
the common-law Bar of England, which 
occurred in 1780, when Edward Law joined 
the northern circuit. He received numer- 
ous briefs, and Wallace, complimenting him 
on his success, presented him with a bag. 
‘‘Lord Campbell asserts that no case had 
ever before occurred where a junior had won 
the distinction of a bag during the course 
of his first circuit.” 

The same usage appears to have con- 
tinued for some thirty years or more, for, 
one signing himself ‘‘Caucidicus’’ writes: 
“When I entered the profession (about 
1810) no junior barrister presumed to carry 
a bag in the Court of Chancery, unless one 
had been presented to him by a King’s 





Counsel; who, when a junior was advancing | 
| should not be handled with irreverent fingers. 


in practice took an opportunity of compli- 
menting him on his increase of business and 
giving him his own bag to carry home his 
papers. It was then a distinction to carry 
a bag and a proof that a junior was rising 
in his profession. I do not know whether 
the custom prevailed in other courts.” 

This absolute barrier, however, was gradu- 
ally broken down and left only distinctions 
as to the color of the bag. Blue bags and 
at times purple bags were carried generally 
by the humbler ‘Chancery jurors,’’ while 
the leading chancery practitioners were 
alone permitted to carry red bags. 

Probably the last prominent appearance 
of the green bag in history to date was in 
so-called Green Bag Inquiry. ‘‘A green bag 
full of documents said to be seditious was 
laid before Parliament by Lord Sidmouth 
in 1817. An ‘inquiry’ was made into these 
documents and it was deemed advisable to 
suspend the Habeas Corpus Act.” 


The downfall of the green bag was very 
rapid after this discreditable affair, and at 
the present time its use as a mark of dis- 
tinction seems confined to a few university 








| 
| 
| 
| 


towns where it is still faithfully carried by 
the proud law student and the humble 
laundryman. Now and then a writer in 
some legal periodical, perhaps yearning for 
some badge which shall distinguish him 
from the ‘‘unusually intelligent’”’ juryman, 
voices a call for a revival of green bag carry- 
ing. Such an article appeared in the Albany 
Law Fournal of 1872 (V. v., p. 225) and was 
quoted in the Pittsburg Law Fournal of a 
later date by another enthusiast, who urged 
“that the lawyers while in professional 
attendance on behalf of their clients at any 
one of the aforenamed and mentioned 
courts, shall carry their green bags, or blue, 
red, or purple bags and wear silk or stuff 
gowns according to seniority and ability,” 
and to quote the language of that Albany 
Yournal, ‘‘as becoming the dignity, solem- 
nity, authority, and learning of the Bench 
and Bar.”’ 

The article was apparently serious, and 


Yet fancy takes the wayward mind into the 


| crowded court room of to-day filled with silk 


and stuff gowns concealing the slender or 
rotund outlines of our legal brethren, each 
noble counsellor carrying a gay colored bag, 
elassified (by a committee of the Bar Asso- 
ciation supposedly!) according to seniority 
and ability. With apologies to Mark Twain 
one might phrase it thus: 


Watch, O clients, how you pay, 

For the scale of charges runs this way: 
A green bag man, 

Hundred dollars a day, 

A blue bag man, 

Eighty dollars a day, 

A red bag man, 

Fifty dollars a day, 

Charge, ye lawyers, charge this way, 
Charge for the brown hair less than gray, 
A purple bag means little pay, 

But a green bag charges what he may, 
Charge, ye lawyers, charge this way. 


No, despite the plea of ‘‘ Fritz,’’ of Pitts- 
burg, the green bag has been relegated to 
the things that were. Even its traditions 
are so mixed as to be incapable of amalga- 
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mation into one solid, consistent custom. It 
has departed, not because there is less pre- 
tense and sham in our profession, but be- 
cause the spirit of the times is intolerant 
of the use of anything so plainly expressive 
of vanity and love of distinction. To-day 
the lawyer carries his green bag in his coun- 
tenance. There many a client may see in 
the deep lines and ridges worn by “seniority 
and ability’”’ the little graves of buried | 
ideals of fairness, devotion to justice, and | 





sincerity. If just laws are essential to good 
government, the hope of the republic lies 
in an increasing army of lawyers who will 
neither carry the green bag in the hand nor 
wear the ‘‘green bag’”’ face. 


AvuTHOoR’s Note. — Notwithstanding the con- 
cluding diatribe it must at once appeal to the 
intelligent reader that to read and understand 
THE GREEN Bac will do much to promote “ fair- 
ness, devotion to justice and sincerity.” 


Cuicaco, ILx., July, 1906. 
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THE twenty-ninth annual meeting of the 
American Bar Association will be held this 
year at St. Paul, Minnesota, on August 29, 
30, and 31. Immediately preceding these 
meetings will be held the Sixteenth Conference 
of Commissioners on Uniform State Laws and 
the meetings of the Association of American 
Law Schools. All meetings will be held at the 
state capitol. The headquarters of the asso- 
ciation will be at the Hotel Ryan. Requests 
for assignments of rooms should be addressed 
to Charles W. Farnum, 518 German-American 
Bank Building, St. Paul, Minnesota. 

The annual address of the president, George 
R. Peck, on the most noteworthy changes in 
statute law during the year will be delivered 
on Wednesday morning, August 29. The 
annual address will be delivered by Alton B. 
Parker, of New York, on Thursday morning. 
At the evening sessions papers will be read by 
Roscoe Pound, of Lincoln, Nebraska, John J. 
Jenkins, chairman of the Judiciary Committee 
of the National House of Representatives, 
Thomas J. Kernan, of Baton Rouge, La., and 
Gen. George B. Davis, Judge Advocate of the 
United States Army. 

The names of these men is sufficient guaran- 
tee that the high standards of the past will. be 
maintained at this meeting. The American 
Bar Association is the only national organiza- 
tion of our profession and the only means by 
which its opinions can be expressed with 
authority. It should be needless to impress 
upon our readers the importance of making 
these opinions truly representative of the best 
intellect of the Bar. It is inevitable that some 


of the energy of these meetings should be wasted. 
since discussions such as those held at its 
meetings afford an opportunity for some more 
enthusiastic than able to deliver themselves of 
their ideas upon topics of public importance, 
but this is inevitable and, indeed, only one 
Despite all criticism, how- 


evidence of vigor. 





ever, we think it must be conceded that in the 
main this association in the past has stood for 
the highest ideals of the profession in America, 
and we believe that it is the duty of every 
lawyer who cherishes any ideals for his profes- 
sion superior to the ethics of business to give 
his active support and encouragement to those 
who keep alive the sacred fires. 

Since the custom was established of holding 
the meetings of this association beyond the 
Mississippi the interest of the lawyers in that 
part of our country has been attracted to 
this organization, and the men who in the next 
generation are most likely to determine the 
course and the progress of our economic de- 
velopment which must necessarily be settled 
in the litigation of the middle west, are becom- 
ing the most interested as well as the most 
interesting members of this association. At 
this latest meeting in the northwest it is 
expected that many more recruits from this 
region will be enlisted, and it is hoped that 
eastern lawyers as well as those from beyond 
the Rockies will appreciate the opportunities 
to meet and know these professional brethren 
and will make whatever sacrifice of time may 
be needed to show their loyalty to the profes- 
sion by attending these meetings. A recent 
example in Boston of professional devotion 
was shown in the attendance at the meetings 
of the American Medical Association, which 
may well shame us for our own neglect of our 
similar opportunities. The doctors came to 
Boston, not to see the sights of that historic 
place, but to hear and take part in the discus- 
sions of their specialties with an absorption of 
interest which commanded the admiration of 
all observers. We trust that the lawyers will 
exhibit an equal interest in the meetings of their 
national association. 

We desire to take this opportunity to, call 
to the attention of the Bar an opportunity for 
an exhibition of professional courtesy which we 
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believe will appeal to theirsympathy. Shortly 
after the recent great conflagration in San 
Francisco, the Association of the Bar of New 
York City, in sympathy with their brethren 
of the Bar Association of San Francisco, offered 
assistance in the form of a large cash donation 
for reéstablishing the library of the San Fran- 
cisco Bar Association. The trustees of the 
latter association at a meeting subsequently 
held decided that, having their library partly 
covered by insurance, they did not feel justified 
in accepting the cash donation so generously 
offered by the New York Association, but 
would be glad to receive and preserve, as a 
memorial of the kindly feeling displayed, a 
copy of such reports, codes, and statutes of the 
state of New York as might be available. 

The New York Association thereupon 
shipped to the San Francisco Association a 
substantially complete set of New York books, 
reports, statutes, codes, digests, encyclo- 
peedias, and text-books, comprising about four- 
teen hundred volumes. This donation has 
been appropriately labeled so as to show the 
source from which it was received. The bar 
associations of some other cities have indi 
cated a desire to furnish, as a like memorial, 
sets of their respective state reports and 
statutes. Using these donations as a nucleus, 
the San Francisco Bar Association has already 
commenced the rehabilitation of its library. 
The collection of law books belonging to this 
association and destroyed by the fire consisted 
of more than twelve thousand volumes. 


The developments of the libraries of the 
smaller bar associations of the country have 
in a measure solved one of the great problems 
of modern practice resulting from the tremen- 





dous increase of printed decisions. We ob- 
serve with pleasure that a concerted effort is 
now to be made to guide the development of. 
these very important institutions. 

Pursuant to a call in which twenty-four law 
libraries joined, there was formed at the con- 
ference of the American Library Association 
at Narragansett Pier, June 29 to July 6, 1906, 
the ‘American Association of Law Libraries.”’ 
The purpose of this new organization is to 
develop and increase the usefulness and effi- 
ciency of the law libraries of the United States 
and Canada. 

Those interested, to all of whom the mem- 
bership is open, are invited to assist in the 
work by sending their names and addresses to 
the secretary-treasurer. It is proposed to hold 
meetings each year at the same time and place 
as the conferences of the American Library 
Association. Printed circulars outlining the 
program for the coming year will be issued 
shortly and forwarded to any address, upon 
application. 

The officers are: 

President, A. J. Small, Iowa State Law 
Library, Des Moines, Iowa. 

Vice-President, Andrew H. Mettee, Library 
Company of the Baltimore Bar. 

Secretary-Treasurer, Franklin O. Poole, 
Association of the Bar, 

42 West 44th St., New York City. 

Executive Committee: 

President, ex-officio. 
Vice-President, ex officio. 
Secretary-Treasurer, ex-officio. 
Frank E. Gilbert. 

G. E. Wire. 

Frederick W. Schenk. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





BIOGRAPHY. ‘Jeremy Bentham,” by 
N. W. Hoyles, Canadian Law Review (V. v, 
p. 289). 





BIOGRAPHY. In the Journal of the Society 
of Comparative Legislation (New Series, No. 15, 
p. 9) is a brief sketch of Judge ‘‘ David Josiah 
Brewer,’ by R. Newton Crane, Esq. 





BIOGRAPHY. ‘ Lord Erskine,” by ‘‘ Lex,” 
Bombay Law Reporter (V. viii, p. 129). 





CONSTITUTIONAL LAW (Taxation). 
- “ Limitations of the Taxing Power including 
Limitations upon Public Indebtedness, a Treat- 
ise upon the Constitutional Law Governing 
Taxation and the Incurrence of Public Debt in 
the United States, in the Several States, and in 
the Territories,” by James M. Gray, San Fran- 
cisco, Bancroft Whitney Company, 1906. 
This is a volume of some thirteen hundred 
pages on a subject of much present importance 
affecting a great variety of interests. It is the 
constitutional limitation upon the taxing 
powers otherwise unlimited, which gives rise 
to the greatest number of questions with regard 
to the validity and the meaning of laws con- 
cerning taxes. The underlying principle, the 
author insists, of all the constitutional limita- 
tions upon the taxing power is equality. It is 
this principle that requires that taxes shall be 
levied only for public purposes and that special 
assessments shall not exceed the benefits. It is 
the principle of equality that forbids the enact- 
ment of special and local laws for the assess- 
ment and collection of taxes and it is the 
principle as between the present and the future 
that underlies the provisions limiting the 
amount of debt which communities may incur. 
The thought of equality, he says, is manifest 
also in the constitutional limitations which 
determine the relations between the state and 
the Federal governments and in the require- 
ments that duties, imposts, and excises shall 
be uniform throughout the United States. 
The author calls attention to the fact ‘ that 





in those parts of our constitutional system 
where equality is least clearly manifest, there 
is most confusion of thought and conflict of 
decision and that in those parts where the prin- 
ciple of equality is most clearly defined, har- 
mony of decision is the rule.’”’ Equality of 
course is not equality of contribution, and there 
are differences of opinion based on different 
economic theories, whether the true basis of 
equality is that of benefit according to the older 
economists or that of sacrifice according to the 
view of the modern school, but these questions 
the courts are not called upon to decide except 
when the power to impose the tax is involved, 
and in judicial decisions the weight of prece- 
dent gives undue force to earlier economic 
theories. 

In a short discussion of the definitions and 
the scope of the taxing power, the author 
makes an analysis and classification of fran- 
chise and a distinction between privilege taxes 
and taxes on property. Following this are 
chapters on territorial jurisdiction for taxing 
purposes over persons and property; the pur- 
poses of taxation; the delegation of the taxing 
powers; local self government; the Federal 
taxing power; state taxation of Federal agen- 
cies; state taxes interfering with commerce; 
state taxes impairing contracts; tax laws in 
contravention of treaties; inheritance taxes; 
the fourteenth amendment and due process of 
law. There are several chapters on equality 
and uniformity in general, with a discussion of 
the subject of double taxation and of the police 
power and of license, privilege, and occupation 
taxes. The constitutions of the several states 
are examined in detail with respect to equality 
and uniformity, and in view of the decisions of 
the courts in every state. There are chapters on 
retrospective laws, on local assessments, and on 
the limitations on the rate of taxation, and the 
last one hundred pages are devoted to a dis- 


_ cussion of the limitations of the debt-contract- 


ing power. The author has done well to quote 
the provisions of the constitutions and statutes 
that are the subject of discussion and also the 
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language of the courts in important decisions. 
He has not merely collated the cases, but has 
also considered and discussed the leading 
questions in the light of legal principles and has 
stated his own conclusions. The scope of the 
work differs from Mr. Judson’s book on taxa- 
tion, in that it deals with the limitations im- 
posed by the various state constitutions as well 
as that of the United States. 

EB... K. 





CONTRACTS. “ Part Payment of Claim as 
Accord and Satisfaction,” by Raymond D. 
Thurber, Bench and Bar (V. v, p. 90). 





CORPORATIONS (Contracts). ‘‘ The Valid- 
ity of Contracts between Corporations having 
Common Directors ’’ is the title of an article 
by Harold M. Bowman, in the June Michigan 
Law Review (V. iv, p. 577). The author says, 
‘““The contract between corporations having 
common directors is common in business at 
the present time. It is oftentimes useful and 
valuable to all concerned. But it offers pecu- 
liar opportunities for fraud and oppression. 
It is an open gateway through which unscru- 
pulous interests can pass to dishonest advan- 
tage, and through which the weaker can often 
be turned to their ruin.” 

After summarizing and classifying the de- 
cisions, some of which hold such contracts 
prima facie valid though subject to strict 
scrutiny, others of which hold the contract 
voidable though for a variety of reasons and 
with a rather indefinite analysis of the method 
and consequences of avoidance, still another 
class of which hold the contracts invalid, and 
after a special analysis of the New York de- 
cisions, which in the earlier cases condemn 
such contracts, and then after a number of 
cases relaxing the severity of the original doc- 
trine seem to have resumed approximately 
the original position, the author gives his 
conclusions as follows. 

“A rule which exacts of the court any- 
thing less than rigid scrutiny of these con- 
tracts seems dangerous. Perhaps there are no 
circumstances which’ will justify immunity, the 
presumption that such contracts are prima 
facie fair and valid. If anywhere it would be 
where the boards of directors are identical 





and include all the stockholders, or where the 
majority of the stockholders, both in number 
and in interest, ratify. Even then slight ev 
dence of oppression of the minority should be 
sufficient fully to overcome such presumption. 

On the other hand a rule that all such con- 
tracts are absolutely void would be unneces- 
sarily rigorous. The decisions show that there 
is no danger of general adoption of such a 
doctrine, therefore slight consideration need 
be given to it. The acceptable rule would 
seem to be that which declares the contract 
voidable whether it be executed or executory. 
The utmost good faith should be demanded 
on the part of those who make such contracts. 
And therefore to protect fully the interests of 
the minority, and of the individual, does it 
not seem necessary that the individual stock- 
holder should be given power to institute pro- 
ceedings which would lead to avoidance of 
the contract if any unfair advantage had been 
taken of him or other stockholders? A mere 
showing that the two corporations between 
which the contract is made have common 
directors should be sufficient to constrain the 
court to take jurisdiction. Capable and ad- 
venturous officers and directors otherwise will 
not be sufficiently deterred from making such 
contracts in their own peculiar interest. 

The mere fact that the contract has been 
executed should be of no force if the stock- 
holders have not been duly apprised of the 
making and execution of the contract, and 
given a sufficient time in which to have it 
set aside. Ratification of a fair and reason- 
able contract by a majority of the stockhold- 
ers should be conclusive, but they should have 
complete information and due notice when 
they act. Mere failure to act, their informa- 
tion being insufficient or misleading, should 
have no effect on their right of avoidance, no 
matter how long continued. 

Rules such as these and legal relations of 
allied significance will do more than much 
legislation to establish a satisfactory basis for 
business negotiation and agreement, and do 
away with its besetting evils. For much of 
this disease is hidden. It lurks in the secret 
places of the law, places with which only the 
lawyer or astute financier can be familiar. It 
is all the more invidious in its secrecy. The 
cool precision of the judge can do more than 
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is generally imagined to probe these dark | 
places, and cut away this disease, and we 
should ask of him more than we have in the | 
past.” 


CRIMINAL LAW. The recent English de- 
cision, that obtaining a passport for an alien 
under a false name is an indictable misde- 
meanor at common law, previously referred to 
in these columns, is the subject of an article 
entitled, ‘‘ The Passport System,” by N. M. 
Sibley, in the Journal of the Society of Com- 
parative Legislation (New Series, V. xv, p. 26). 

CONSTITUTIONAL LAW. An article simi- 
lar to that by William Trickett, on ‘‘ The Great | 
Usurpation,” in the May American Law Re- 
view, reviewed in this department in our June 
number, appears in the June Michigan Law | 
Review (V. iv, p. 616) entitled, ‘‘ The Supreme 
Court and Unconstitutional Acts of Congress,” 
by Edward S. Corwin. The author examines 
the evidence afforded by the debates in the 
constitutional convention and the discussions 
immediately following, especially those in the 
Federalist, and concludes that the framers of 
the constitution not only did not confer in ex- 
press terms upon the Supreme Court power to 
declare acts of a coérdinate legislature uncon- 
stitutional, but they at least were in doubt as 
to whether the judiciary would have this power 
simply by virtue of its position in relation to 
the other departments of government. He 
believes that the right finally assumed by the 
court was not a necessary consequence of that 
position. He submits that this interpretation 
of the constitution is not the meaning of the 
constitution itself necessarily, but is merely 
the opinion of a body of men, as to that mean- 
ing, and that that opinion is necessarily 
affected by personal bias. In conclusion he 
says: 

‘“‘ The right of the judiciary to pass upon the 
validity of legislation, tentatively broached in 
an insignificant commonwealth case, in 1782, 
by way of pure obiter dictum, became the foun- 
dation rule of American constitutional law and 
the characteristic function of American courts, 
whether state or national, in little more than 
two decades. This may have been a fortunate 


development, but it is also inevitable whether 
or not fortunate that aggressive popular states- 





men should never willingly give over to juristic 
hands the entire keeping of the keys of consti- 
tutional truth.” 


CONSTITUTIONAL LAW (England). ‘ Im- 
perial Conference or Council,’’ by Sir Thomas 
Raleigh. The Journal of the Society of Com- 
parative Legislation (New Series, No. 15, p. 12). 


DIVORCE. A short article on divorce and 
public order in Italy by Torquato C. Giannini 
appears in the Journal of the Society of Compara- 
tive Legislation (New Series, No. 15, p. 42). 


EDUCATION. ‘“ Legal Training,’ by A. H. 
C. Hamilton, Allahabad Law Journal (V. iii, 
p. 163). 


EVIDENCE. ‘ Promotion of Hearsay Evi- 
dence,’’ by Charles C. Moore, Law Notes (V. x, 


p. 64). 


INSURANCE. ‘ Warranties and Represen- 
tations in Insurance Policies,’ by George W. 
Payne, Central Law Journal (V. 1xii, p. 479). 


JURISPRUDENCE. ‘** Legal Conceptions 
from a Practical Point of View,”’ by J. E. Hogg, 
Canadian Law Review (V. v, p. 306). 


JURISPRUDENCE (Roman — Dutch). The 
system of law governing British subjects in 
Britain, South Africa, British Guiana, and 
Ceylon is discussed in an article entitled 
““Roman Dutch Law,” by Frederick Mackar- 
ness in the Journal of the Society of Compara- 
tive Legislation (New Series, No. 15, p. 34). 


JURISPRUDENCE. “ English and Ontario 
Law,” by N. W. Hoyles, Canadian Law Times 
(V. =xvi, p. 469). 


JURISPRUDENCE. “The Separation of 
Executive and Judicial Functions in India,” 
by Arthur James Hughes, Bombay Law Re- 
porter (V. viii, p. 34). 


JURISPRUDENCE (Turkish). A new text 
book on Turkish law, by George Young, secre- 
tary of the English Embassy, written in French, 
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is reviewed in the Journal of the Society of Com- 
parative Legislation (New Series, No. 15, p. 16) 
in an article entitled, ‘‘ Corps de Droit Otto- 
man,” by Sir Roland Wilson. 





LEGISLATION. The usual review of legis- 
lation for the year 1904 covering all English- 
speaking countries, appears in the Journal of 
the Society of Comparative Legislation (New 
Series, No. 15, p. 49). 





LITERATURE. ‘The Lawyers of Dick- 
ens,” by A. M. Donovan, Canadian Law Re- 
view (V. v, p. 296). 





LITERATURE. ‘‘ Foibles of the Bench,”’ 
by Henry S. Wilcox. An amusing satire on 
judicial opinions. Legal Literature Company, 
Chicago, Ill. Price $1.00. 





MUNICIPAL CORPORATIONS. ‘** The 
Rights of Creditors of a Municipal Corpora- 
tion when the State has passed a Law to 
Abolish or Alter it,” by Richard W. Flour- 
noy, Jr., Virginia Law Register (V. xii, p. 
175). 





PRACTICE. ‘‘ Some Observations Concern- 
ing Cautionary Instructions to Juries,” by 
Eugene McQuillin, Central Law Journal (V. 
ixisi, p:.5)- 





PRACTICE. ‘‘ Res Judicata,” by Janardan 
Damodar Dikslut, Bombay Law Reporter (V. 
Viii, p. 140). 





PRACTICE (Law’s Delay.) An interesting 
address before the Maryland State Bar Asso- 
ciation by John Donaldson, entitled, ‘‘ The 
Law’s Delay, Some of its Reasons and Some 
Suggested Remedies,” is printed in the Balti- 





more Daily Record of July 12, 1906, in which 
the author says, ‘‘ It does not seem necessary 
to burden you with statistics as to the dockets 
of the common law courts in the city of Balti- 
more. Those who wish them may find them 
in the number of THE GrEEN Bac for May, 
1905, for a reference to which I am indebted 
to Judge Stockbridge. In this number are 
other papers as to conditions in other States, 
and also conditions in England.” 





PROCEDURE. ‘“ The New Act Concerning 
Demurrers to Evidence,’”’ by Archer A. Phle- 
gar, Virginia Law Register (V. xii, p. 195). 





PROPERTY. ‘‘ Immovable Property: Stand- 
ing Timber,’ by Haribaus Sahai, Allahabad 
Law Journal (V. iii, p. 147). 





PROPERTY (Conveyancing). “Ts One 
Claiming Title under a Quit-Claim Deed a 
Bona Fide Purchaser?’’ This question is con- 
sidered by L. W. Carr, in the June Michigan 
Law Review (V. iv, p. 602). Some jurisdic- 
tions have held that the simple quit-claim 
deed is in effect notice to purchasers of possible 
defects in the title. This, however, has fre- 
quently been changed by statute. The cases 
are collected in the above-mentioned article. 





PUBLIC POLICY. An address on a political 
subject from a legal standpoint by Judge 
R. M. Benjamin, entitled, ‘‘ The Evolution and 
Prevention of Trusts and Monopolies,” is 
printed in the Bloomington Daily Bulletin of 
June 25, 1906. 


TORTS (Negligence). ‘“* Presumptions in 
Actions for Injuries by Undue Action of In- 
animate Things through Causes Unknown,” 
by M. C. Freerks, Central Law Journal (V. 
bel, p. 27). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL 
SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 centseach. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








ATTORNEY AND CLIENT. (Champerty.) N. Y. 
— Undue and misdirected zeal in the acquisition 
of business is held to be champertous conduct in 
the case In re Clark, 77 N.E. 1. New York Code 
of Civil Procedure prohibits attorneys from pro- 
curing retainers by offering or giving any valuable 
consideration therefor, and declares that every 
attorney who shall violate its provisions shall be 
deemed guilty of a misdemeanor and removed 
from office. 

This provision is held to prohibit an attorney 
from agreeing to pay ari agent out of the profits of 
cases for his services in inducing persons to place 
their claims in the attorney’s hands for collection 
and settlement. The respondent attorney in this 
case employed an agent to visit persons through- 
out the state having claims against telephone 
companies because of the erection of poles, and 
induce them to place the claims in respondent’s 
hands for collection. By this means respondent 
obtained some thousands of such claims, and then 
arranged with the telephone companies to assign 
the contracts to the companies and to assist in 
every possible way in effecting amicable settle- 
ments of the claims. This conduct was held to be 
malpractice within the provisions of the Code of 
Civil Procedure that any attorney guilty of mal- 
practice shall be disbarred. 

— 





cml 

CARRIERS. (Rules — Reasonableness.) Ala. 
— That a rule of a sleeping-car company exclud- 
ing from its cars insane persons and persons in- 
fected with contagious or infectious diseases is 
reasonable, is held in Alabama in Pullman Com- 
pany v. Krauss, 40 So. 398. 

The rule in question would seem, says the court, 
“‘to have been adopted for the safety and com- 
fort of defendant’s patrons or passengers, and 
whether the defendant is to be treated as a com- 
mon carrier or otherwise, the rule is a wise and sal- 
utary one, and we have no difficulty in reaching 
the conclusion that it is a reasonable one.’’ No 
authorities are cited by the court in support of its 
holding, and in fact it would seem that none 
are needed. | 








A connected point of some interest is involved 
in the declaration that whether the rule is or is not 
reasonable is a question for the court. Upon this 
question it is suggested that if it were left to the 
jury one rule might be applied at one time and 
another on a different occasion, so that the com- 
pany might be held liable in one case and not 
liable in another presenting the same question. 





CONFLICT OF LAWS. (Comity.) Wis.—A 
holding defining and limiting the rights extended 
to aliens by our courts on. principles of comity is 
contained in Disconto Gesellschaft v. Terlinden, 106 
N.W. 821. It is there held that where a corpora- 
tion of Germany obtained a judgment in the courts 
of Wisconsin against a non-resident alien debtor 
on a cause of action accruing in Germany, the cor- 
poration having agreed with the trustee in bank- 
ruptcy of the debtor appointed in Germany that 
all moneys recovered should form a part of the 
bankrupt’s estate, the corporation could not by 
ancillary remedies in Wisconsin impound property 
of the debtor there as against a creditor who was a 
citizen in Wisconsin, though his cause of action 
accrued subsequent to the corporation’s cause of 
action and his proceedings to impound the property 
were subsequent to those of the corporation. 





CONSTITUTIONAL LAW. (Carriers — Ticket 
Brokers.) Ore.— Almost every constitutional 
objection which could reasonably be raised against 
a law intended to prohibit the business of ticket 
brokerage is overruled in State v. Thompson, 84 
Pac. 476. A recently enacted statute of Oregon re- 
quires railroads to provide agents authorized to 
sell tickets and armed with a certificate of author- 
ity, and makes it unlawful for a person not pus- 
sessed of such certificate to sell tickets or operate 
a ticket office. The obvious effect of this statute 
is to prohibit the ticket brokerage business and 
restrict the sale of railroad tickets to the duly con- 
stituted agents of the railroads issuing the same. 
This statute was attacked on the ground that it 
deprived the holders of tickets of their property 
without due process of law; that it impaired the 
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obligation of the contract; that it violated the pro- 
visions of the 14th amendment as to the equal pro- 
tection of the laws; that it interfered with the regu- 
lation of commerce, and that it was an unconstitu- 
tional prohibition of a lawful calling. None of 
these objections was regarded as well founded, and 
with respect to the one last mentioned the statute 
is held to be a lawful exercise of the police power, 
enacted in order to protect travelers from fraud, 
in support of which holding the court cites quite a 
number of similar decisions from other jurisdic- 
tions. Fry v. State, 63 Ind. 552, 30 Am. Rep. 
238; Burdick v. People, 149 Ill. 600, 36 N.E. 948, 24 
L. R. A. 152, 41 Am. St. Rep. 329; State v. Cor- 
bett, 57 Minn. 345, 59 N. W. 317, 24 L. R. A. 408; 
Commonwealth v. Keary, 198 Pa. St. 500, 48 Atl. 
472; Jannin v. State, 42 Tex. Cr. R. 631, 51 S.W. 
1126, 96 Am. St. Rep. 821; State v. Bernheim, 19 
Mont. 512, 49 Pac. 441; In re O'Neill (Wash., 
Dec. 27, 1905) 83 Pac. ro4. 

A somewhat similar statute to that declared 
constitutional in Oregon was declared to be un- 
constitutional by the Court of Appeals in New 
York in 1898, in the case of People ex rel Tyroler 
v. Warden of the City Prison, 157 N. Y. 116, 51 
N. E. 1006, where the court decided four to three, 
Chief Justice Parker writing the majority opinion 
that the statute violated the provisions of the 
state constitution in that it deprived a person of 
liberty without due process of law, and that it was 
mot a valid exercise of the police power. The 
Oregon court distinguishes the New York decision 
on the ground that the New York statute author- 
ized the agents appointed by one railroad to sell 
tickets of other railroads while the Oregon statute 
restricted the agency to dealing in tickets of the 
railroad making the appointment. The courts of 
Texas have also declared such a statute unconsti- 
tutional. Jannin v. State, 51 S. W. Rep. 1126. 
Where a ticket is issued by a railroad stipulating 
that it is non-transferable, and not to be used by 
any person other than the purchaser from the 
railroad, irrespective of statutes, some of the 
courts have issued an injunction restraining ticket 
brokers from dealing in unused portions of such 
tickets. A case involving the power of the court 
to grant such an injunction is now before the 
Supreme Court of the United States for its con- 
sideration. L. & N. R. R. Co. v. Bitterman, a 
case which first arose in the Circuit Court for the 
Eastern District of Louisiana, and is reported 128 
Fed. 176. 

Lee M. Friedman. 


CONSTITUTIONAL LAW. (Due Process — 
Railroads.) U.S. S. C.— Where proceedings by 
State Drainage Commissioners for widening and 





deepening the channel of a creek require the re- 
moval and rebuilding of a railroad bridge and cul- 
vert, the imposition upon the railroad company 
of the entire cost of rebuilding the bridge and cul- 
vert is held in Chicago, Burlington & Quincy 
Railway Company v. Illinois, 26 Sup. Ct. 341, not 
to constitute a taking of property without due 
process of law. 

It is, however, declared that the expense of re- 
moving the soil attendant upon the widening and 
deepening of the channel across the right of way 
cannot be imposed upon the railroad company 
without a denial of due process of law. 





CONSTITUTIONAL LAW. (Foreign Corpora- 
tions.) U.S.S.C.— Security Mutual Life Ins. Co. 
v. Prewitt, 26 Sup. Ct. Rep. 619, isa holding which 
seems to be a necessary corollary of a proposition 
which has been decided so often that it is certainly 
by this time incontestable. Hooper v. California, 
15 Sup. Ct. 207; Allgeyer v. Louisiana, 17 Sup. Ct. 
427; Orient Ins. Co. v. Daggs, 19 Sup. Ct. 281; 
Waters-Pierce Oil Co. v. Texas, 20 Sup. Ct. 518, 
and a number of other cases both earlier and later 
have established the principle that a state has the 
right to prohibit a foreign corporation from doing 
business within its borders unless such prohibition 
is so conditioned as to violate some provision of the 
federal constitution. Based upon this broad 
principle the court declares in the case being re- 
viewed that a state statute may properly provide 
that if a foreign insurance company shall remove 
to a federal court a case which has been commenced 
in the state court, the license of the company to do 
business within the state shall thereupon be 
revoked. The case of Home Insurance Co. v. 
Morse, 20 Wall. 445, is considered in connection 
with Doyle v. Continental Ins. Co., 94 U.S. 535, 
and it is pointed out that there is no inconsistency 
in the decision in these two cases inasmuch as the 
holding in the Morse case that a statutory provi- 
sion purporting to prevent foreign insurance com- 
panies from removing causes to federal courts was 
void, did not cover the issue presented in the Doyle 
case, nor in the case under review. The case of 
Barron v. Burnside, 7 Sup. Ct. 931, is referred to 
and the contention that it overruled the Doyle 
case is negatived. 





CONSTITUTIONAL LAW. (Increasing com 
pensation of Judges.) Conn.—In McGovern v. 
Mitchell, 63 Atl. 433, the Supreme Court of Errors 
of Connecticut is called upon to discharge the 
embarrassing duty of passing on the validity of a 
statute increasing the salaries of its members. 
The Connecticut constitution contains an amend- 
ment providing that neither the general assembly 
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nor any county, city, etc., shall have power to pay 
or grant any extra compensation to any public 
officer, employee, agent, or servant, or increase the 
compensation of any such person to take effect 
during the continuance in office of any person 
whose salary might be increased thereby. The 
question was whether under this amendment a 
statute which increased the salaries of the justices 
of the Supreme Court of Errors and the Superior 
Court, to take effect from the passage of the act, was 
valid. The statute was upheld on the ground that 
the constitutional amendment did not prohibit 
an increase in the compensation of officers by leg- 
islation, but only by grant other than legislation. 
In reaching this conclusion the conditions which 
gave rise to the constitutional amendment are 
adverted to and it is shown that the evil which that 
amendment sought to remedy was the making of 
grants, or in effect the giving of gratuities to public 
officers in addition to their salaries. 

CONSTITUTIONAL LAW. (Physicians — Reg- 
ulation.) Ark.— In Thompson v. Van Lear, 92 
S.W. 773, the Supreme Court of Arkansas holds 
that a statute forbidding physicians and surgeons 
to solicit patients through paid agents is a valid 
police regulation. It is pointed out that the busi- 
ness of a physician directly affects public health, 
and that it does not follow that because the mer- 
chant, the manufacturer, and others may solicit 
trade through hired agents that a physician may 
do the same thing. Attention is called to the fact 
that many persons who do not need a physician’s 
services are nevertheless prone to solicit medical 
advice, and that, while a conscientious physician 
would doubtless advise such a patient that no 
treatment was needed, a physician who had secured 
a patient by means of a hired agent and paid out 
a certain sum to obtain the patient would be 
under a strong temptation to put him through a 
course of treatment whether he needed it or not, 
in order to get his money back and make a profit 
on his investment. 


CONSTITUTIONAL LAW. (Regulation of 
Plumbing.) Wash.— The Supreme Court of 
Washington, in State v. Smith, takes issue with the 
Supreme Court of New York, which in People v. 
Warden, 144 N. Y. 529, 39 N. E. 686, upheld the 
validity of a statute providing for the licensing 
of plumbers. The statutes are almost identical, 
and provide for the creation of a board of plumb- 
ing examiners, who are empowered to examine all 
persons desiring to carry on the business of plumb- 
ing, and issue licenses to such as they may deem 
qualified. The statute made it a crime to carry 
on the business of plumbing without obtaining a 





license, but stated none of the details of the 
examination to be required, and provided that two 
master plumbers and one journeyman plumber 
should constitute the board of examiners. 

A number of cases, including Singer v. State, 19 
Atl. 1044, State v. Gardner, 51 N. E. 136, State v. 
Benzenberg, 76 N. W. 124, are referred to as 
upholding the New York decision, but based very 
largely upon the views of Mr. Justice Peckham 
who dissented in the New York case and wrote 
the opinion in Lochner v. New York, 198 U. S. 45, 
25 Sup. Ct. 539. The court concludes that the 
act in question is not a health or police regulation, 
but is invalid as affecting the privileges and 
immunities of citizens. A comparatively recent 
holding that courts will not pretend to be more 
ignorant than the ordinary citizen seems to be 
embodied in the concluding paragraph where the 
court says, ‘‘ We are not permitted to inquire 
into the motive of the legislature, and yet why 
should a court blindly declare that the public 
health is involved, when all the rest of mankind 
know full well that the control of the plumbing 
business by the board and its licensees is the sole 
end in view.” 


CONTEMPT. (Criminal Liability— Truth as 
Defense.) Colo.— A case of paramount interest 
in Colorado, and which is of no little importance 
elsewhere, is that of People v. News-Times Publish- 
ing Company, 84 Pac. 912. The proceeding was 
one to punish respondents for criminal construc- 
tive contempt in publishing, pending the rehear- 
ing of a cause, charges that the Supreme Court 
was influenced by corrupt motives in making its 
decision. 

It is first declared that while causes are before 
the Supreme Court on petitions for rehearing, 
they are so far as the law of contempt is concerned, 
pending causes. Two related holdings which are 
apparently correct, immediately follow the propo- 
sition just announced, and are to the effect that a 
publication charging the Supreme Court and 
certain of its judges with having been influenced 
by corrupt motives in their rulings in causes still 
pending for rehearing and that they would be 
so influenced in their final disposition of them 
and of a cause not yet heard, constitutes criminal 
constructive contempt, and that the intent of the 
publisher of such charge is no defense to a pro- 
ceeding against him for contempt. 

The most important and far-reaching point 
decided in the case is that the truth of the charges 
is no defense to the contempt proceedings. 

Mr. Justice Steele dissents in a very able opinion 
in which he lays special stress upon the unsound- 
ness of the last point mentioned as being made by 
the majority, closing as follows: 
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“The court made a mistake in instituting 
the proceeding; a mistake in holding that an 
affidavit is not essential to its jurisdiction; a 
mistake in holding that the acts of the respond- 
ent constituted contempt. But infinitely greater 
than these was the mistake it made in holding 
the truth to be immaterial; for, aside from the 
fact that it denied to the respondent important 
constitutional rights, in the very nature of things, 
those who before believed the charges to be true 
are now confirmed in their belief, and those who 
did not believe them now have their confidence in 
the court shaken solely because of the action of 
the court in refusing the respondent a hearing, 
and denying him the right to offer proof in support 
of the charges, and in holding that it is entirely 
immaterial whether the matter published is true 
or false.”’ 


CRIMINAL LAW. (Attempts.) N. Y.— The 
question whether a conviction for an attempt to 
commit a crime can be had where the actual 
commission of the crime is impossible under the 
circumstances, is answered in the affirmative in 
New York, by People v. Jaffe, 98 N. Y.S. 486. The 
court there declares that whether an attempt to 
commit a crime has been made is determinable 
solely by the condition of the actor’s mind and his 
conduct in the attempted consummation of his 
designs, and the fact that the crime attempted 
could not be committed, is immaterial. The 
Statutes of New York relative to receiving stolen 
property and to the punishment of attempts, 
are not materially different from the laws of most 
of the other states, so that the decision, while 
apparently based on certain New York statutes, is 
really of very general application. The prose- 
cution was for attempting to receive stolen goods, 
and it was shown that a clerk stole goods from his 
employer, attempting to sell them to accused, but 
subsequently confessed, so that the employer 
recovered the goods. The latter redelivered 
them to the clerk under an agreement that he 
should sell them to accused. There was sufficient 
evidence to justify the jury in finding that accused 
on receiving the goods believed that they were 
stolen. Under these circumstances it was held 
that accused could not be convicted of receiving 
stolen property, but could be found guilty of an 
attempt to commit that offense. A number of 
other New York cases, somewhat similar in facts, 
are cited with approval, People v. Sullivan, 173 
N. Y. 122, 65 N. E. 989; People v. Mills, 178 N. Y. 
274, 70 N. E. 786; People v. Conrad, 92 N. Y. S. 
606; People v. DuVeau, 94 N. Y. S. 225, being 
among the number. 


CRIMINAL LAW. (Larceny — Public Officers.) 
Ill. — A conviction for larceny committed by ob- 





taining possession of goods by legal process wrong- 
fully issued is sustained in Luddy v. People, 76 
N. E. 581. There a constable, in conspiracy with 
a justice of the peace and a collection agent, 
seized goods on a writ issued on a judgment for 
claims which had been paid, as shown by receipts 
filed with the justice but destroyed by him. 
The constable took the goods away and concealed 
himself so as to prevent the retaking of the goods, 
which were afterwards found where they were 
concealed by the constable and the justice after 
a pretended sale. Under these circumstances the 
constable was held guilty of larceny. The court 
says that there can be no doubt but that a con- 
stable acting in good faith under a writ regular 
upon its face will be protected in a reasonable 
and lawful performance of his duties. But it is 
declared that the fact that a man is an officer and 
holds a writ regular on its face does not authorize 
him to do illegal and unlawful acts under the 
cloak of such authority. 


EQUITY. (Complainant must have Clean 
Hands.) U.S. C.C. A. 6th Circ.—A pleasing 
exposition of the ancient maxim that the hands 
raised in supplication by a suitor in equity must 
be unsullied is contained in Toledo Computing 
Scale Company v. Computing Scale Company, 142 
Fed. g19. 

Complainant made and sold a “‘ butcher’s com- 
puting scale ’’ which it stated in its circulars to 
the trade would make a dealer a profit of three 
per cent if he sold his meat at the same price per 
pound he paid for it. This was done by so con- 
structing the computing mechanism that the price 
shown by the scale for the draft weighed was that 
for the next even numbered ounce above the actual 
weight. The evidence showed that sixty thou- 
sand of these scales have been sold. 

Complainant openly advertised this principle 
of its scales and sought custom expressly upon 
the ground that the scales were constructed on 
this dishonest principle. In view of its business 
methods, the court holds that complainant had 
no standing in a court of equity to restrain a 
competitor from calling the attention of purchas- 
ers and the public to the fraudulent and dishonest 
character of complainant’s scale. 


INJUNCTION. (Violation — Labor Unions.) 
Ill. — The Supreme Court has in Franklin Union 
No. 4 v. People, 77 N. E. 176, made a further con- 
tribution to the growing volume of decisions 
relative to the rights and duties of labor unions 
engaged in strike. 

A preliminary contention of some importance 
is disposed of in a holding that where a court has 
before it a party complainant asking for an injunc- 
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tion and the party against whom the injunction 
is asked, upon a bill stating a case within its gen- 
eral equitable jurisdiction, the court has authority 
to decide whether an injunction should issue and 
the character of such injunction, and any error on 
its part in improperly issuing the injunction or in 
issuing an injunction broader than is justified by 
the bill, is merely ground for reversal on appeal 
or writ of error, and is not available to defeat 
contempt proceedings for a violation of the in- 
junction as issued. 

On the merits it is declared that a labor union 
which ordered a strike and which through its 
officers and members engaged in picketing and 
intimidating and threatening non-unionemployees, 
assaulting some and frightening others, was prop- 
erly adjudged guilty of contempt in violating an 
injunction restraining it from interfering with the 
business of their former employers, and from in- 
timidating other employees from doing their work 
or accepting employment. 

In support of the holding the court cites Dore- 
mus v. Hennessy, 176 Ill. 608, 52 N. E. 924, 54 
N. E. 524; Beck v. Railway Teamsters’ Protective 
Union, 118 Mich. 497, 77 N. W. 13; Vegelahn v. 
Guntner, 167 Mass. 92, 44 N. E. 1077. 


INJUNCTION. (Violation — Persons Liable.) 
U. S. C. C. N. D. Ill.—In Employers’ Teaming 
Company v. Teamsters’ Joint Council, 141 Fed. 
679, a person not a party to an injunction suit is 
held liable to punishment for contempt for viola- 
tion of the injunction. An order was issued in a 
suit of equity against a labor union for an in- 
junction restraining defendants, their agents or 
servants, and all other persons aiding, abetting, 
or acting in concert with them or having knowl- 
edge of the order, from interfering with or in any 
manner injuring, obstructing, or stopping the 
business of complainant, which was a teaming 
company. 

The order was widely published, copies were 
posted in public places and placed on each side 
of all of complainant’s wagons, which also bore 
large signs calling attention thereto. The wagons 
were also operated under armed guards. 

In proceedings for contempt for violation of the 
order, it was shown that respondent who was not 
a party to the suit was one of the most active in 
a mob which attacked one of complainant’s wagons 
so placarded and guarded, and that he incited 
others to violence and himself threw stones at the 
teamsters and guards, and assaulted one of the 
guards while the latter was in charge of the police. 

The court holds on these facts that respondent 
must be deemed to have had knowledge of the 
order, notwithstanding the fact that he filed a 








sworn general denial of all the allegations of the 
petition, and it is further held that he was guilty 
of contempt in aiding and abetting the defendants 
in the cause in violating the order of the court and 
willfully obstructing its process. 


INSURANCE. (Forfeiture.) Ky. — The right 
of a life insurance company to summarily enforce 
a forfeiture through the mediumship of an assign- 
ment of the policy as security for a loan is denied 
in Mutual Life Ins. Co. of Kentucky v. Twyman, 
92 S. W. 335. The insured in a paid-up policy 
borrowed money from the company and assigned 
the policy as collateral by an assignment author- 
izing the company on the non-payment of the debt 
to cancel the policy. Under this contract the 
company is denied the right, on the failure of 
insured to pay the note, to enforce its interest in 
the policy as collateral, by summarily canceling 
it. It is held that the company must resort to 
equity to enforce its rights based on the surrender 
of the policy, determined in the manner provided 
by the statutes of Kentucky, and that on the court 
finding that such value exceeded the debt, the sum 
left over should be ordered to be paid to insured 
or used for the purchase of paid-up insurance as 
the insured might elect. 


INSURANCE.  (Liability.) Ohio. — A rather 
peculiar variety of contract is held not to constitute 
an insurance policy, in State v. Laylin, 76 N. E. 
567. A corporation was chartered to defend 
physicians and surgeons against civil prosecution 
for malpractice, and in prosecution of its business 
issued and sold to members of the medical profes- 
sion a contract whereby it agreed to defend the 
holder of the contract against any suit for mal- 
practice that might be brought against him during 
the term specified in the contract, but did not 
assume or agree to assume or pay any judgment 
that might be rendered against the insured in the 
suit. Such a corporation, it is held, is not engaged 
in the business of insurance, nor is the contract an 
insurance contract. Irrespective of the question 
thus decided as to form of contract, it is declared 
that a corporation created for the purpose of 
engaging in and carrying on such a business is not 
entitled to receive from the Secretary of State a 
certificate authorizing it to transact its business, 
for the reason that the business is professional 
business, which the statutes of Ohio expressly 
prohibit corporations from carrying on. 


INTOXICATING LIQUOR. (Medicinal prepara- 
tions.) Ark.— Not every universal panacea can 
be retailed with impunity in Arkansas. Stelle v. 
State, 92S.W.530. There the court has sustained 
a conviction for selling intoxicating liquors with- 
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out a license on evidence showing defendant 
disposed of a bottle of Peruna. There was also 
evidence establishing, as the court says,‘‘ beyond 
dispute,” that Peruna is intoxicating, and was 
used as a beverage. This is sufficient, says the 
court, to sustain a conviction, and it was no 
defense that the liquor was sold as a medicine. 
The seller is charged with the duty of acquainting 
himself with the contents of the preparations he is 
selling, and if they contain the elements necessary 
to constitute an intoxicating liquid in such form 
that they may be used as beverages, it is unlawful 
to sell them, even though the seller in doing so 
believes that they are to be used as a medicine. 


LIMITATIONS. (Real Actions — Accruing In- 
terests.) Australia. — Although there is no sta- 
tute in force in New South Wales giving a person 
title by prescription, there is in operation the 
English Real Property Suits Limitation Act of 
1833, which came into effect in the colony, by 
adoption, in 1837. By it a person claiming land 
under a common law title can bring an action 
against another in adverse possession within 
twenty years only after such time as the right 
accrued to him. The man in possession during 
that time can claim the land against all but the 
true owner, and after the lapse of the specified 
time, he can hold against the world and convey 
his title accordingly. What his position mean- 
time was, so far as the value of his.possession was 
concerned, has been undefined until the recent case 
of Clissold v. Perry, Commonwealth Law Reports, 
363. The plaintiff was in possession of lands, 
without a documentary title, for ten years, when 
part of the land was resumed by the govern- 
ment under the Public Works Act, 1900, secs. 95 
and 96. Upon making the usual claim for 
compensation, the defendant, who was the minister 
administering ‘the act, refused to make assess- 
ment on the ground that the plaintiff, not having 
a title documentary or possessory under the 
Limitation Act, was not entitled to receive any 
compensation. The state court upheld this 
contention from which the plaintiff appealed to the 
high court of Australia. This court decided that, 
as the act under which the resumption was made 
did not specifically bar such interests as were 
possessed by the plaintiff, and it was obviously 
the intention of the act not to interfere with 
vested interests, Clissold was entitled to have the 
value of his possession assessed as compensation. 
He was in possession of the land for ten years, 
which was a substantial interest, as it brought 
him nearer the twenty years under the act nec- 
essary to protect him against an action of eject- 
ment. Possession being good against the world, 
save the true owner, is a salable and devisable 





interest, so that if the government were not 
made to pay for the land resumed, it would be 
confiscating part of a man’s property. Further, 
the act gave an indefeasible title to the govern- 
ment on such resumption, the title of the holder of 
the resumed land being converted into a claim 
for compensation. The court could not permit 
the ten years’ title of the plaintiff to be swallowed 
up — to do so would in effect be giving judgment 
in ejectment to the real unknown owner — and 
the claim for compensation by the holder would 
be illusory. Judgment went in favor of Clissold 
that an assessment be made and the amount 
determined to be paid into court to await the 
expiration of the twenty years under the act, then 
— should the true owner meanwhile not turn up — 
it should be paid to the plaintiff or his representa- 
tives. This judgment was subsequently up-held 
by the Privy Council on appeal by permission from 
the high court. 

The act limiting real actions can be made, in 
New South Wales, to have the effect of the Pre- 
scription Act, as by it indirectly an indefeasible 
title can be obtained. Under the Torrens System 
which that obtains, upon the twenty years’ 
possession being clearly proved, a certificate of 
title will issue, and be registered in favor of the 
holder of the land upon which the common law 
documentary title of all others to the same land is 
extinguished, and all claims are barred against the 
holder of the certificate. The important point in 
this case under notice is that by the Limitation 
Act, immediately upon a person going into pos- 
session adverse to the true owner, he begins to 
establish a material interest accruing from day to 
day, the actual value of which he can handle only 
when the limit of twenty years’ possession has 
been reached under the act. 


NEGLIGENCE. (Telegraphs.) U. S. C. C. A. 
8th Circ.— The duties of telegraph companies 
are further elucidated in Bank of Havelock v. 
Western Union Telegraph Co., 141 Fed. 523, where 
it is held that im the absence of notice of 
facts or circumstances which would awaken in- 
quiry or arouse suspicion in the mind of a person 
of ordinary prudence and intelligence in a like 
situation, regarding the authority of a person who 
presents a message for transmission, the exercise 
by a telegraph company and its operators of rea- 
sonable care to receive and transmit genuine and 
authorized messages only, does not require them 
to investigate or ascertain the identity or authority 
of the person who tenders a message for transmis- 
sion, whether that message is in writing, or is 
spoken directly to the operator, or is communicated 
to him by telephone. It is, however, declared 
that when such facts or circumstances come to the 
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notice of the company or of its acting operator, 
the exercise of reasonable care to transmit genuine 
and authorized messages only, requires the party 
who receives the notice to investigate and as- 
certain the authority of the sender before trans- 
mitting the message, or to communicate the facts 
and circumstances and the inquiry or suspicion 
to the addressee at or before its delivery. 
PRACTICE. (Examination of Jurors — Per- 
sonal Injury Litigation.) Minn. — With reference 
to the propriety of interrogating jurors in a per- 
sonal their connection with 
employers’ indemnity insurance companies, the 
Minnesota court takes issue with some of the other 
states by holding that such questions are entirely 
proper, and that conduct of counsel having a ten- 
dency to impress the jurors with a belief that the 
action is being defended by an insurance company 
is not prejudicial. In Antletz v. Smith, 106 N.W. 
517, counsel for plaintiff not only asked each of the 
first three jurors ‘‘ whether he was in any way in- 
terested in an accident insurance company,” but 
on the calling of the fourth juror turned to defend- 
ant’s attorney and said, ‘‘ What is the name of the 
Some 





injury case as to 


insurance company defending this case?”’ 
question as to the identity of the real defendant 
was further interjected by remarks with reference 
to the right of the defendant’s attorney to appear 
for the defense. Objections to these remarks as 
well as to the question of defendant’s counsel was 
sustained, and the court holds that under the cir- 
cumstances, and in view of the prior holding in 
Spoonick v. Backus-Brooks Co., 94 N. W. 1079, 
neither the questions to the jurors nor the remarks 
of plaintiff's counsel were cause for reversal. 
PROPERTY. (Prescription — Easements.) Aus- 
tralia.— The case of Delohery v. Permanent 
Trustee Co. of New South Wales, 1 Common 
wealth Law Reports, 283, decided, as regards 
three of the states, viz. Victoria, Queensland, and 
New South Wales, that prescription at common 
law, as it affects ancient lights, has been applicable 
in Australia since the beginning of settlement. It 
has also kept alive the weatherbeaten legal fiction 
of ‘‘ lost grant,” to sustain individual claims based 
upon inaction by the other party, a rather too tech- 
nical device to meet difficulties caused by modern 
conditions. The plaintiff sought to restrain the 
defendant from building, so as to obstruct the 
light enjoyed by the premises of the former, on 
the ground that the English law of ancient lights, 
based upon long uses or prescriptions, was in 
force in New South Wales, although the English 
Statute, 2 and 3 Wm. IV, chap. 7, had not been 
adopted nor copied in the state. This, the Enghsh 


Prescriptions Act, was passed in 1832, four years 





after New South Wales had been given power to 
legislate for her needs, and so was not in force in 
the colony. By g Geo. IV, chap. 83, passed in 
1828, giving this power to the colony, it was de- 
clared that the common law of England should be 
in force in the colony, and not a little of the time 
of Australian judges has since been spent in the 
endeavor to decide what parts of the English com- 
mon law have been applicable to the conditions of 
the new world. This act made clear the doctrine 
that colonists take with them on settling in a new 
country the laws of the motherland. Although 
the conditions in Australia on settlement were not 
similar to those in England at the same date, the 
high court held that the right of a person to the 
enjoyment of light which had come uninterrupt- 
edly to his building for the space of twenty years 
was a right universally sound in principle, and not 
based merely on local conditions where declared. 
The term of twenty years upon which to establish 
the right of ‘‘ ancient lights’’ had been determined 
by the common law of England by 1828, and so it 
must be taken to be in force in that part of Aus- 
tralia which formed New South Wales at that date. 
The present states of Queensland, New South 
Wales, and Victoria have been carved from the 
original colony of the New South Wales of eighty 
years ago. In the court of first instance, from 
which appeal has been had to the high court, the 
learned judge held that the doctrine of “ lost 
grant ’’ would not be beneficial in Australia, and 
that in consequence the law of “ ancient lights” 
was not now applicable in New South Wales. A 
fortiori, such a doctrine could not by any stretch 
of the imagination have been in force in Australia 
or applicable on settlement by the first colonists. 
A legal fiction assuming such a condition of things 
as could sustain a grant of easements for twenty 
years would be an absurdity in an uncivilized 
country on the day on which it was taken posses- 
sion of by England. But as the high court ap- 
parently considered that a title by user for twenty 
years a universal right of property based upon 
primary principles, it reversed the decision of the 
court below. Yet while it so decided it declared 
that ‘‘ the foundation, however, of the plaintiff’s 
right being a grant or agreement on the part of the 
owner of the adjoining land, using those terms in 
the sense, not of an actual document which has 
been lost, but in the sense of a contractual obliga- 
tion which is implied by law from admitted facts, it 
is of course still open to the defendants to show 
such a state of facts as will exclude the implica- 
tion.” 

The doctrine that first colonists take with them 
the common law of the motherland, applicable to 
the conditions of the new country settled by them, 
is qualified by the judgment of the high court 
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when dealing with the argument that the law of 
prescription cannot be universally applicable in 
new countries: ‘‘We cannot see that there 
would be any difficulty in administering the law of 
prescription, so far as it regards ancient lights, in a 
new country, so soon as occupation has proceeded 
to such an extent as to allow of a continued en- 
joyment for twenty years. . . . We are of opinion 
that the law of prescription as to ancient lights 
was a law which could be applied in New South 
Wales within the meaning of the statute 9 Geo. IV, 
chap. 83, and therefore because part of the law of 
the colony at that time, even if it had not been 
brought in with them by the first colonists.’’ So 
opposed to this decision were the people of the 
state, as an instance of law establishing a state of 
property inconsistent with modern conditions and 
with the bright climate of Australia, that the state 
parliament passed a statute which provides: — 

‘‘ Section 1. From and after the commence- 
ment of this act no right to the access or use of 
light to or for any building shall be deemed to exist 
or to be capable of coming into existence by reason 
only of the enjoyment of such access or use for any 
period or of any presumption of a lost grant based 
upon such enjoyment.” 

There is also a clause saving the rights of parties 
under decisions already given, or to proceedings 
pending. This settles the law of “ ancient lights ”’ 
in New South Wales, but as the reasoning of the 
high court applies to the acquisition of other ease- 
ments it may be that by the strength of the unex- 
plained enjoyment for a period of twenty years or 
upwards a right of way, for instance, may be ac- 
quired in the state. 


PROPERTY (see Limitations). 


RELIGIOUS SOCIETIES. (Membership.) 
Wash. — Hendryx v. People’s United Church of 
Spokane, 84 Pac. 1123, marks an exception to the 
well-recognized rule relative to the extent to 
which courts will interfere with the affairs of reli- 
gious corporations. There are many adjudications 
mostly based, as the court says, upon Shannon 
v. Frost, 3 B. Mon. 253, Waston v. Jones, 13 Wall. 
679, and Nance v. Busby, 18 S. W. 874, which held 
that where a religious organization has adopted a 
creed and made provisions for church govern- 
ment which authorize the expulsion of members, 
the action of the church in that regard is final, 
and courts will only inquire whether the organiza- 
tion in question is a church, and whether the 
tribunal which has imposed the sentence of expul- 
sion is the one endowed by the church laws with 
power in the premises. 

Admitting this to be the general rule, the court 
holds in the case under consideration that where 
members of a church are expelled in pursuance of 
a fraudulent scheme to obtain control of the prop- 








erty of the church and divert it from its original 
purpose to the use and benefit of the perpetrators 
of the scheme, the expulsion is void and the mem- , 
bers so expelled have a right to maintain an action 
for the protection of the church property. 


STATUTE. (Interpretation — Anti-Cigarette 
Law.) Ind.—In connection with the Nebraska 
case found elsewhere in this number and inter- 
preting the anti-cigarette bill of that state, it is 
not amiss to call attention to the case of State v. 
Lowry, 77 N. E. 728, where somewhat different 
questions are raised concerning the scope and 
application of the Indiana statute. As a basis for 
the more important decision as to the precise ap- 
plication of the statute it is first declared that the 
importation of cigarettes in original packages for 
personal consumption is a transaction involving 
interstate commerce and is not within the anti- 
cigarette act, and as such importation is protected 
by the interstate commerce law, cigarettes so 
imported for the personal consumption of the 
importer do not become subject to state regulation 
on the termination of the transportation, nor 
while they are in the importer’s possession for 
personal consumption. The statute, which is very 
broad in its terms, prohibits the manufacture, sale, 
keeping for sale, owning, or giving away of cigar- 
ettes, and provides penalties for violation thereof, 
and declares that it shall be unlawful for any per- 
son, directly or indirectly, to sell, dispose of, or 
give away, keep, own, or be concerned in owning 
or keeping any cigarettes, must be construed, says 
the court, in view of its title, namely, ‘‘ An Act to 
regulate the manufacture, sale, and giving away 
of cigarettes.’’ It is held that the act should not 
be construed as intended to prohibit the act of 
smoking cigarettes or keeping them in possession 
for the sole purpose of smoking. 


STATUTE. (Interpretation — Cigarettes.) Neb. 
— Ina rather brief opinion the Supreme Court of 
Nebraska construes of a statute making it unlaw- 
ful to manufacture, sell, or give away cigarettes, 
and holds that the rolling of a cigarette by hand 
for the maker’s own consumption, and from mate- 
rials owned by the maker, is not a manufacture 
within the meaning of the statute. It is pointed 
out that the statute intentionally avoids forbid- 
ding the use of cigarettes by individuals, and 
argues from this that the manufacturing prohib- 
ited was a manufacturing for traffic, while the act 
of rolling cigarettes from one’s own materials and 
for one’s own use is so connected with the use as to 
be a part of it. Dempsey v. Stout, 107 N. W. 235. 


SURETYSHIP. (Release of Surety.) Colo. — 
A holding for which no direct precedent has been 
found and which was apparently decided upon the 
authority of analogous cases, is delivered in A. S. 
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Ripley Building Company v. Coors, 84 Pac. 817. 
It is there declared that a surety on bond for 
faithful performance of a building contract is not 
released by the fact that he was induced to exe- 
cute the bond by fraudulent representations of 
the principal, and gave the obligee notice of inten- 
tion to withdraw from the bond before anything 
had been done under the contract, the faithful 
performance of which the bond was given to secure. 

Cases cited in favor of the proposition that the 
surety’s liability was terminated under the cir- 
cumstances mentioned are distinguished from 
the case at bar by the fact that they related to 
continuing contracts of guaranty. 


TORTS. (Libel — Post Cards — Injunction.) 
Eng.— The case of Corelli v. Wall (Times 
Reports, May 11, 1906), which not only on 
account of the position of the plaintiff, Miss 
Marie Corelli, the well-known authoress, but 
by reason of the new questions involved in it, 
has attracted considerable attention, has just 
been decided in a considered judgment by Mr. 
Justice Swinfen Eady in the Chancery Court. 
The plaintiff sought to continue till the trial an 
interim injunction obtained by her in the Easter 
vacation, restraining the defendant from publish- 
ing or offering for sale certain picture post cards 
purporting to depict scenes in the private or home 
life of the plaintiff, or any picture post cards which 
will expose the plaintiff to ridicule or contempt. 
The judge said: ‘‘ Two of these post cards represent 
the plaintiff in the public street with a pair of 
ponies, the third represents her on the river 
Avon in a gondola, the fourth in the act of present- 
ing a cup to the Stratford-on-Avon Boat Club, 
and the fifth post card shows the plaintiff in a 
garden which exists only in the imagination of the 
artist. These drawings were made without the 
knowledge of the plaintiff and without any com- 
munication being made to her, and a large quantity 
were printed and prepared for sale. I am quite 
satisfied upon the evidence that the defendants 
had no desire to respect or regard the feelings or 
wishes of the plaintiff with respect to the cards, 
but intended from the first to dispose of them for 
their own profit as a commercial venture, regard- 
less of any objection the plaintiff might make. 
The question, however, which I have to consider 
is whether the plaintiff has made out such a case 
of legal injury as to require the court to intervene 
by injunction at the present stage of the action. 
The real ground of the plaintiff’s motion is that the 
cards constitute a libel upon her and that their sale 
ought to be restrained on that ground. Although 
it is well settled that a person may be defamed as 
well by a picture or effigy as by written or spoken 
words, I am not satisfied that the cards are 
libellous; and in any event the case is not so clear 





as to justify the court in intervening before the 
fact of the libel has been established. The case of 
‘* Bonnard v. Perryman” (7 The Times Law 
Reports, 453; 1891, 2 Ch., 269) shows how careful 
the court should be in granting interlocutory 
injunctions in cases of alleged libel. It was also 
urged that the plaintiff as a private person was 
entitled to restrain the publication of a portrait of 
herself which had been made without her authority 
and which, although professing to be her portrait, 
was totally unlike her. No authority in support 
of this proposition was cited. The present 
Master of the Rolls referred to this question in 
** Monson v. Tussauds (Limited) ’’ (10 The Times 
Law Reports, at p. 203; 1894, 1 Q.B., at p. 679), 
but refused then to express any opinion upon it, 
as it was not necessary for the decision of that 
case. The plaintiff has not established, for the 
purpose of this motion, that she has any such right. 
Under these circumstances I do not see my way to 
grant any interlocutory injunction.” 


TRADE UNIONS. (Contracts — Validity.) La. 
—In Schneider v. Local Union No. 60, United 
Assn. Journeymen Plumbers, Gas Fitters, Steam 
Fitters, and Steam Fitters’ Helpers of the United 
States and Canada, 40 South. 700, the court 
holds that the obligation or pledge which a 
member of a labor union is required to take 
on joining is to be construed with reference to 
the declared purposes of the organization and 
is binding only in so far as those purposes 
are lawful and are to be attained by lawful 
means. When such union attempts the accom. 
plishment of an object which is foreign to the 
purposes for which it is organized or attempts 
the accomplishment of those purposes by unlawful 
means, the member cannot be regarded as bound 
by his contract with the union to participate in its 
action. The facts which give rise to this deliver- 
ance were as follows. The labor union of which 
the plaintiffs were members recommended another 
member for an office, the appointment to which 
rested with a board of public officers. Plaintiffs 
were members of this board and refused to vote 
for the candidate recommended by their union. 
In this situation the court held that plaintiffs’ 
obligations to their union and the public being 
distinct from each other, and the latter being 
paramount, plaintiff’s failure to vote for the 
union candidate was no reason why the union 
should fine and suspend them, and such action 
having been taken by the union, the plaintiffs 
were regarded as being entitled to relief by injunc- 
tion and by a judgment remitting the fine imposed, 
reinstating them in the union, and condemning 
the union and its officers and members who partici- 
pated in its action, to the payment of damages, 
actual and exemplary. 
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Indeed!— The following insult received 
by the editor in his private capacity was 
promptly rejected as fatally defective for 
want of proper release of dower. The care- 
less scrivener has offered to remedy the defect 
by having the said wives present for personal 
livery of seisin. The grantees as confirmed 
bachelors have been somewhat puzzled as to 
the appropriate reply. 

Know all Men [and Aunt Susan] by these 
Presentiments, That we, the underdone, Len- 
nox Hubbardsquash Lindsay of Concord Grape 
in the County of Malesex, farmer, and William 
L’'ambert Barnard of Hang’em-over-the-Bay, 
on acount o’ yer Plymouth Gin, mariner, boat 
in the Commonwealth of Massachusetts, being 
of sound mind and dispossessing memory and 
in consideration of five dollars to us to be paid 
by William H ! Vincent of Winthrop-on- 
loop in the County of Moran, runner, and 
Susan Receiver Wrightington late of Full 
River in the County of Bristle, spinster, both 
of the Commonwealth allfoursaid, the receipt 





_ whereof will be duly acknowledged, do hereby 


give, Grant a bargain sale and congame unto 
the said Vincent and Wrightington the follow- 
ing described promises, to wit, viz, vide licet, 
all our right, title, and interest in and to an 
undivided one-half (4) interest in an uncertain 
tennis court, with the privilege of passing and 
repassing around the net at the end of each 
set in order to continue trying to beat us. 

This indeed is given to correct a mistake in 
a former deed done by us to the gruntees afore- 
said, whereby they acquired the idea that they 
could claim a tennis victory by, through, or 
under us, and realizing that they have from 
thence until now been afraid to play against 
us again for a gain. Therefore, we waive our 
prescriptions and grant them the right to tres- 
pass on our clothes if they dare to play us. 

To have and Two Holes to the said crawlees, 
their airs and assigns disjointly and not dis- 
chivalry to their own use and behave forever 
or longer with all the rites and protuberances 
thereto belonging. 

And we do hereby for ourselves and our 
hairs, executioners, and administers covenant 
with said gruntees and their hairs and designs 





that we are lawfully seized with the desire to 
lick the stuffing out of them, that there are no 
unsurmountable difficulties in the way, and 
that we have the right and sufficient ability to 
do the same as we have before; and that we 
‘will and our hairs, executioners, and admissions 
shall warrant to clean up the ground with said 
gruntees and their hairs and designs forever 
and any time in spite of the entreaties and 
prayers of all persons. 

In witness whereof the said Lennox H. 
Lindsay and William L. Barnard, being both 
married and proud of it hereunder set their 
welcome soap and sealskin coats this skidoo 
day of May (the Lord help Vincent and 
Wrightington) in the year nineteen six -- 23. 

Lennox H. Linpsay. 
Wiruram LAMBERT BARNARD. 


Commonwealth of Massachusetts. 
Moray, ss. May 23, 1906. 
Then personally appeared the above named 

Lennox H. Lindsay and William L. Barnard to 
me known and known to me to be able to make 
good and acknowledged Vincent and Wright- 
ington to be their free act and dead. 
Before me 
Harold W. Mason. 
Not any public. 


One Good Ear was Enough. — Judge Wil- 
bur, who retired from the Rhode Island bench 
last June, when the new court and practice 
act went into effect, had for many years 
previous handled the criminal business of 
the state. He was perfectly familiar with 
the wiles and excuses of men who sought to 
evade jury duty, and showed them little con- 
sideration. 

A venire-man gave as his reason for desir- 
ing to get out of grand jury service physical 
disability. 

‘“‘ What is the nature of your infirmity? ’”’ 
asked the judge. 

“* T am deaf in one ear, your honor,”’ replied 
the man. 

“You'll do,” said the judge. ‘‘ Don’t you 
know you only have to hear one side of a case 
in the grand jury room?” 
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Marston on Judge Doe’s Law. — Gen. Gil- 
man Marston of Exeter, N. H., who has been 
the subject of many stories in the Herald, 
had no very exalted opinion of the law as it 
was sometimes expounded by the court. 
The late Chief Justice Charles Doe once 
ruled adversely upon a point that the general 
had made, and Gen. Marston retaliated as 
follows: 

‘“Your Honor’s law reminds me of the 
definition of law given by an old darky. He 
said: ‘ De law, my frens, am like a ground 
glass window. It may afford a little light 
to guide us trew de dark and uncertain ways 
of dis life, but de very devil hisself couldn’t 


see trew it.’’’ — Boston Herald. 


The “ Donkey.” — Prisoner accused of mur- 
der alleged to have been committed between 
contending factions struggling for right of 
way; one party having arrived on donkey or 
small engine, and other from opposite direction 
on electric car. 

Prosecuting Attorney to Witness ! — Describe 
to us, if you please, the distance between the 
donkey and the electric car at the time the 
first stone was thrown? 

Witness pointing to Judge! — Well if that 


fellow was the donkey —— 





On the Evidence. — Murray F. Tuley, who | 


died on Christmas, after twenty-five years of 
continuous service as judge of the Circuit 
Court in Chicago, was noted for the strict 
impartiality with which he rendered decisions, 
even when his personal bias was strongly the 
other way. 

On one occasion, having heard a certain 
famous suit, he found himself impelled to 
hand down a decision repugnant to his own 
inclination. 

“Do you mean you think the defendant 
demanded an 


” 


was not at heart a swindler? 





intimate friend, who dared complain of the 
finding. 

‘“ Billy,” said Judge Tuley, solemnly, ‘“ I 
took that evidence to Arkansas with me and 
studied it two weeks. Then I brought it home 
and spent ten days more on it. Then I said 
in my decision: 

*““* So far as the evidence shows, the defen- 
dant is an upright and honorable Christian 
gentleman.’ 

‘“** So far as the evidence shows,’ ” repeated 
the jurist, slowly and with emphasis. Then 
he leaned forward in his chair, placed a hand 
on the other’s knee, and exclaimed, with an 
air of vindication: ‘‘ But, Billy, I didn’t say 
I believed it!’’ — Youth's Companion. 


A Hornless Cow. —JIn a certain country 
town in northern Minnesota is a young lawyer 
who is somewhat noted for the facility with 
which he will lead the unwatchful witness into 
making the most damaging and ofttimes 
ridiculous statements. His ability along this 
line was very happily illustrated in a recent 
-ase involving the ownership and possession of 
a certain muley cow which was alleged to have 
strayed from the plaintiff's premises. The 
plaintiff, an Irishman, was, during the course 
of the trial subjected to a very harassing 
cross-examination as to the identity of this 
same muley. The plaintiff lost the suit, and 
very naturally attributes such outcome to the 
trickery of defendant’s attorney. But his 
view of the matter is best told in his own 
words: 

“Sure an Haley’s lawyer was the very 
divil himself. I was on me guaard all the 
whiles, an how he did the divil knows, but 
jist before he tould me I might come down 
from the staand, be the Houly Saints, if he 
didn’t have me stretchin’ me haands to me 
aarms’ length, and explainin’ to the jury how 
long the blissed cow’s horns were.”’ 









































